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I. THE PROBLEM OF CLIMATE CHANGE 

Climate change looms as a defining issue of the twenty-first century, 

pitting the potential disruption of our global climate system against the 

future of a fossil fuel-based economy. The possible environmental 

consequences are overwhelming, as are the measures that may be needed 

to avoid them. Yet there is substantial disagreement about the precise 

nature of the threats posed by climate change and the appropriate use of 

the law to respond to climate change. Policymakers and lawyers are the 

arbiters in this battle, attempting to negotiate among vastly different 

interests, and challenged by significant uncertainties in science and 

computer modeling. 

A. CLIMATE SCIENCE 

Climate change refers to the response of the planet’s climate system 

to altered concentrations of “greenhouse gases” such as carbon dioxide 

(CO2) in the atmosphere. These gases earn their name because, in some 

respects like a glass greenhouse, these gases allow sunlight to pass 

through the atmosphere while absorbing and re-radiating back heat from 

the earth’s surface. 

The basic mechanism of how CO2 and other greenhouse gases warm 

the planet (i.e. the “greenhouse effect”) has been well known for decades. 
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Indeed, over a century ago, in 1896, the Swedish chemist Svante 

Arrhenius first advanced the theory that carbon dioxide emissions from 

combustion of coal would lead to global warming. Assuming all else is 

held constant (e.g., cloud cover, capacity of the oceans to absorb carbon 

dioxide, etc.), increases in greenhouse gases lead to “global warming”—

an increase in global average temperatures—as well as other changes in 

the earth’s climate patterns. (Climate is thus different from weather, 

which refers to meteorological conditions at a specific place and time). 

The debate regarding the science of climate change has not been over the 

proven warming potential of gases. If there were no greenhouse effect, 

the earth would be a frozen block of ice. The real debate concerns how 

much, at what rate, and where the planet will warm, and how such 

warming will affect human health and the environment. 

The major man-made (or “anthropogenic”) greenhouse gases include 

carbon dioxide (CO2), methane (CH4), nitrous oxide (NOx), and 

chlorofluorocarbons (CFCs). These gases account for only 3% of the 

earth’s atmosphere, but concentrations have been steadily increasing 

over the last century (See figure below from the U.S. Department of 

Energy showing the contribution of anthropogenic emissions to total 

atmospheric concentrations). Not all greenhouse gases are created 

equally; different gases have different “global warming potentials” 

(GWPs). Thus, for example, the GWP of methane is 56 times that of CO2 

(which has a GWP of 1.0) or, put another way, a molecule of methane is 

56 times more potent in causing global warming than is CO2. The global 

warming potential for nitrous oxide is 280 and the global warming 

potential is in the thousands for the major CFC replacements (HFCs and 

PFCs). Thus emitting one ton of these compounds into the atmosphere 

has dramatically higher impacts than emitting one ton of CO2 or even 

methane. 

Ice core samples taken from the Antarctic and Greenland ice caps 

show that atmospheric concentrations of anthropogenic greenhouse 

gases—carbon dioxide, methane, and nitrous oxide—have increased by 

about 30%, 145%, and 15%, respectively, in the industrial era. In short, 

our fossil fuel-based economy is unlocking and releasing greenhouse 

gases taken out of the atmosphere in prehistoric times and stored in fossil 

fuels such as coal, oil, and natural gas. Carbon dioxide and NOx remain 

in the atmosphere and contribute to the greenhouse effect for many 

decades to centuries. This means that we have “banked” substantial 

amounts of greenhouse gases already, and any reductions taken today 

will not reduce the overall impact for some time. 

The atmosphere’s resiliency in adjusting to variations from the 

status quo is remarkable, as only about three billion tons of the estimated 

total 6.5 billion to 8.5 billion metric tons of carbon emitted remains in the 

atmosphere every year. The additional carbon is assimilated, either 

through plants and the soil or through increased absorption by the 

oceans. Thus in addition to emissions of greenhouse gases by burning 
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fossil fuels, many land-use and agricultural practices directly influence 

climate change. “Carbon sinks” refer to processes that remove a net 

amount of carbon from the atmosphere (e.g. through photosynthesis). 

Thus, carbon sinks present important opportunities for reducing the 

overall increase in atmospheric concentrations of greenhouse gases. The 

critical importance of sinks can be understood by recognizing that only 

40% of the estimated man-made emissions of CO2 over the last century 

is showing up in the atmosphere; the remaining 60% has been absorbed 

either by the oceans, forests, or other sinks. See figure below showing the 

carbon cycle (in billion metric tons of carbon). “Carbon reservoirs” 

currently store carbon previously removed from the atmosphere. Carbon 

reservoirs are in equilibrium with the atmosphere unless disturbed, in 

which case they can release carbon and add to the concentrations of 

greenhouse gases in the atmosphere. Forests are perhaps the most well 

known carbon reservoirs and sinks. Mature forests tend to be carbon 

reservoirs. The relationship of forests to the global climate system is 

complex and not completely understood. Forests can act as reservoirs 

(storing carbon), sinks (actively sequestering carbon), or sources 

(emitting carbon), depending on the relative maturity of the forest as well 

as the human uses of the land. Over time, changes in forest cover, for 

example through deforestation and conversion to agriculture, have 

contributed significantly to the level of carbon in the atmosphere. 

 

Climate change, it turns out, is not a one-variable, one-way 

phenomenon. Greenhouse gas emissions are not the only phenomena 

acting as a climate change “forcing.” Dust, pollutant haze, and other 

aerosols in the atmosphere, for example, deflect incoming solar radiation 

and thus have a cooling effect. As temperatures rise, moreover, other 

positive and negative feedback effects are triggered that could amplify or 

impede further warming. Melting tundra, for example, releases more 

greenhouse gases, and researchers have found this effect, because of 
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feedback properties, is far exceeding expected levels. On the other hand, 

increased duration and intensity of fire regimes may increase warming 

effects in the short-term because of carbon dioxide emissions but reduce 

temperatures in the long-term because of increased surface reflectivity 

(albedo). Even some human-induced phenomena deemed 

environmentally adverse in other contexts can prove helpful in the 

climate change context—for example, agricultural soil erosion sequesters 

organic carbon in stream and lake sediment—meaning feedback effects 

can cross policy realms with different outcomes in each. As climate 

change is increasingly studied, nonlinear positive and negative feedback 

loops like these are being uncovered, making it excruciatingly difficult to 

construct models of global trends over long time periods. Indeed, even as 

we learn more about the highly coupled, tightly interacting processes 

that comprise the climate, the likelihood is that we will realize with even 

greater clarity that it is inherently unpredictable. Consider that “the 

envelope of uncertainty in climate projections has not narrowed 

appreciably over the past 30 years, despite tremendous increases in 

computing power, in observations, and in the number of scientists 

studying the problem.” Gerard H. Roe and Marcie B. Baker, Why Is 

Climate Sensitivity So Unpredictable?, 318 SCIENCE 629, 629 (2007). The 

emerging assessment is that things will not get better in this respect: 

[I]t is evident that the climate system is operating in a regime 

in which small uncertainties in feedbacks are highly amplified 

in the resulting climate sensitivity. We are constrained by the 

inevitable: the more likely a large warming is for a given forcing 

(i.e., the greater the positive feedbacks), the greater the 

uncertainty will be in the magnitude of that warming. 

Id. at 632. More knowledge about the climate system, in other words, 

does not necessarily mean greater predictive capacity about global 

climate patterns. 

The United Nations Environment Program (UNEP) and the World 

Meteorological Organization (WMO) created the Intergovernmental 

Panel on Climate Change (IPCC) in 1988. Following the example of the 

Ozone Trends Panel, the IPCC was assembled with over 2,000 

accomplished natural and social scientists from around the globe and 

initially charged with assessing the scientific, technical and economic 

basis of climate change policy in preparation for the 1992 Earth Summit 

and the negotiations of the Climate Change Convention. After the 

Convention entered into force, the IPCC continued to provide technical 

reports to the Conference of the Parties and its scientific advisory body. 

Although legitimate and important areas of uncertainty still exist 

with respect to the ultimate impacts of climate change, the range of 

uncertainty is narrowing over time. Perhaps most important, a global 

consensus now exists among the international scientific community that 

we are witnessing discernible impacts on our climate and natural 

systems due to human activities. The IPCC’s Second Assessment 

http://www.westlaw.com/find/default.wl?cite=Id.+at+632&ft=Y&referencepositiontype=S&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&referenceposition=632&findtype=Y&vr=2.0&db=0001152&HistoryType=C
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concluded in 1995 that the observed warming trend was “unlikely to be 

entirely natural in origin” and that the balance of evidence suggested a 

“discernible human influence” on the Earth’s climate. Given the 

conservative nature of the IPCC, this conclusion was critical for fueling 

the 1997 Kyoto negotiations. The IPCC compiled and released its Third 

Assessment in 2001, which concluded that “most of the warming 

observed over the last 50 years is likely to have been due to the increase 

in greenhouse gas concentrations” attributable to human activities. This 

conclusion was strengthened with the release of the Fourth Assessment 

in 2007, concluding that most of the warming is “very likely” due to 

human activities. 

Despite variations in weather over the short-term, the long-term 

climate data suggest that the planet’s average surface air temperature 

has increased by an estimated 1.1°F (0.6°C) since the 1970s and 

approximately 1.4°F (0.8°C) since 1900, with the most significant 

warming occurring in Alaska, Siberia, and the Antarctic Peninsula. A 

2006 National Academy of Sciences report confirmed that the last few 

decades of the 20th century were the warmest in the past 400 years and 

likely over the past 1,000 years. The IPCC concluded in 2007 that 

“[e]leven of the last twelve years (1995–2006) rank among the twelve 

warmest years in the instrumental record of global surface temperature 

(since 1850).” In December 2009, the World Meteorological Organization 

reported that the year 2009 is likely to rank in the top 10 warmest on 

record since the beginning of instrumental climate records in 1850. 

Consistent with these results, recent satellite studies have found an 

estimated 10% loss in the extent of global snow cover since the 1960s. In 

2004, the Arctic Climate Impact Assessment found that the Arctic was 

warming at nearly twice the rate as the rest of the planet. In 2006, Arctic 

winter ice reached the lowest coverage since records were first kept. 



638 APPROACHES TO ENVIRONMENTAL LAW PART 1 

 

  

 

According to the IPCC, failure to mitigate greenhouse gases will 

result in a further projected increase of between 1.4° to 5.8° Celsius by 

the year 2100. Such a rate of warming is apparently without precedent 

for at least the last 10,000 years. Temperatures over land and 

particularly over the northern hemisphere are anticipated to increase 

even more than these global averages. 

The greenhouse gases released from natural sources such as the 

respiration of animals and plants, evaporation from the oceans, and 

volcanoes far outweigh the emissions from anthropogenic—human—

sources. But while the natural sources of greenhouse gases are relatively 

constant, human activities have changed in recent centuries, and even in 
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recent decades. In 2007, the IPCC reported that “[t]he primary source of 

the increased atmospheric concentration of carbon dioxide since the pre-

industrial period results from fossil fuel use, with land-use change 

providing another significant but smaller contribution.” 

Most greenhouse gas emissions come from industrial activity and 

thus, industrialized countries have been the primary contributors to the 

increase in atmospheric concentration of greenhouse gases over the past 

century. Historically, the United States has been by far the largest 

contributor to atmospheric levels of carbon dioxide. China passed the 

United States as the leading greenhouse gas emitter in 2006. National 

totals, however, represent only part of the picture, because they depend 

on both population size and the level of industrial activity. Per capita 

emissions allow a comparison of the average individual’s contribution to 

emissions in each country. The United States has the highest per capita 

emissions among the nations that are the major sources of global 

emissions; the oil-rich middle eastern countries generally lead in per 

capita emissions. By contrast, per capita emissions in India and China 

were much lower. As developing countries raise their standard of living 

and industrial activity, however, absent changes in technology these per 

capita and absolute levels will surely change, dramatically increasing 

greenhouse gas emissions. 

 

——— 

B. IMPACTS OF CLIMATE CHANGE 

But so what if the climate changes? So what if the planet’s 

temperature increases? The ultimate impact, if any, of these changes on 

human health and the environment is the source of much of the 

uncertainty that has clouded policymaking with respect to climate 

change. The impacts from climate are expected to be significantly 

different across regions, with potentially dramatic environmental and 

social ramifications. 
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For starters, the impacts of climate change are already with us. 

Consider the following conclusion from the third IPCC Assessment in 

2001. 

Examples of observed changes include shrinkage of 

glaciers, thawing of permafrost, later freezing and earlier break-

up of ice on rivers and lakes, lengthening of mid- to high-latitude 

growing seasons, poleward and altitudinal shifts of plant and 

animal ranges, declines of some plant and animal populations, 

and earlier flowering of trees, emergence of insects, and egg-

laying in birds. 

Those effects could pale in comparison to the possible future results of 

climate change. The expected impacts of climate change include not only 

an increase in global temperature but a rise in the “energy” of storms and 

weather patterns, sea level rise, water availability, disease, and loss of 

biodiversity. The range of possible impacts is so broad and severe that 

many observers believe climate change to be the most significant long-

term environmental problem facing the planet. 

Global sea level has risen by between 10 and 20 cm over the past 

century, and this rise is very likely caused by this century’s observed 

global warming. The IPCC estimates a sea-level rise of between 9 cm and 

88 cm during the next century, caused in part by the melting of polar ice 

and in part by thermal expansion of water. Coastal systems are expected 

to vary widely in their response to changes in climate and sea level. 

Climate change and sea level rise or changes in storms or storm surges 

could result in the erosion of shores and associated habitat, increased 

salinity of estuaries and freshwater aquifers, altered tidal ranges in 

rivers and bays, and increased coastal flooding. Under different 

estimates of sea-level rise, the impacts on low-lying areas could, of 

course, be severe. For example, several countries could be submerged, 

including the Maldives and the Cook Islands. 

Warmer global temperatures introduce more energy into the global 

weather system and are likely to lead to a more vigorous hydrological 

cycle; this translates into prospects for more extreme and unpredictable 

weather events, with more severe droughts, floods, and heat waves in 

some places. According to the IPCC, changes in the occurrence or 

geographical distribution of hurricanes and other tropical storms are 

possible, but still not certain. Changes in the total amount and frequency 

of precipitation directly affect the magnitude and timing of floods and 

droughts. Relatively small changes in temperature and precipitation can 

result in relatively large changes in runoff, especially in arid and semi-

arid regions. More intense rainfall would tend to increase runoff and the 

risk of flooding. A warmer climate could decrease the proportion of 

precipitation falling as snow, leading to reductions in spring runoff and 

increases in winter runoff. Satellite data show an estimate 10% loss in 

the extent of snow cover since the 1960s, as well as a reduction of about 
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two weeks in the annual duration of lake and river ice cover in the mid 

and high latitudes of the Northern hemisphere during the last century. 

 

Recent trends, assessment of human influence on the trend and 

projections for extreme weather events for which there is an observed 

late-20th century trend 

The increase in global temperatures may also have significant 

impacts on public health, particularly in developing countries. The World 

Health Organization has linked warmer temperatures with the spread of 

insect-borne diseases, such as malaria, increased illnesses and deaths 

from heat waves and air pollution, and increased cases of diarrhea and 

other water-borne diseases that are particularly dangerous in developing 

countries. The IPCC suggests that under most scenarios both malaria 

and dengue will expand their geographical and seasonal ranges. Existing 

studies further suggest that crop yields and changes in productivity could 

vary considerably across regions and among localities. Productivity is 

projected to increase in some areas and decrease in others, especially the 

tropics and subtropics. Many of the world’s poorest people—particularly 

those living in subtropical and tropical areas and semi-arid and arid 
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regions—may face the greatest risk of increased hunger. “More 

significantly,” the Worldwatch Institute warns, 

Climatic disruption threatens the adequacy of the core ‘building 

blocks’ of health for large populations around the globe: 

sufficient food and nutrition, safe water for drinking and 

sanitation, fresh air to breathe, and secure homes to live in. As 

climate change dismantles these central elements of healthy 

societies, people with fewer resources will be forced to migrate 

in large numbers to lands where they may not be welcome. A 

likely result of all of these processes will be increased civic 

instability and strife. 

Samuel S. Meyers, Global Environmental Change: The Threat to Human 

Health, WORLDWATCH REPORT 181, p. 7 (2009). Such concerns have 

prompted a growing understanding of climate change as a human rights 

issue, see Amy Sinden, Climate Change and Human Rights, 27 J. LAND 

RESOURCES & ENVTL. L. 255 (2009); Symposium, Climate Change and 

Human Rights, 18 TRANSNAT’L L. & CONTEMP. PROBS. 1 (2009); and as a 

national security issue, see United Nations General Assembly, Climate 

Change and Its Possible Security Implications: Report of the Secretary 

General (Sept. 11, 2009). Additionally, a proposed congressional 

resolution would find that “women will disproportionately face harmful 

impacts from climate change, particularly in poor and developing nations 

where women regularly assume increased responsibility for growing the 

family’s food and collecting water, fuel, and other resources.” H. Con. Res. 

36, 113th Cong., 1st Sess. (2013). 

Climate change could also cause quite substantial harm to 

biodiversity, since forests and other ecosystems will not be able to adapt 

to the rate of change in temperature. Indeed there is strong evidence that 

distributions, population sizes, population density, and behavior of 

wildlife already have already been affected directly by climate change. 

The plight of the polar bear as Arctic ice shrinks is already one of the 

most famous images of the possible effects of climate change. The IPCC 

reported in 2007 that “[t]he resilience of many ecosystems is likely to be 

exceeded this century by an unprecedented combination of climate 

change, associated disturbances (e.g. flooding, drought, wildfire, insects, 

ocean acidification) and other global change drivers (e.g. land use change, 

pollution, fragmentation of natural systems, overexploitation of 

resources). And this is not even considering low probability but 

catastrophic events such as significant slowing of the ocean circulation 

that transports warm water to the North Atlantic or large reductions in 

the Greenland and West Antarctic Ice Sheets. 

Birds, for example, are already experiencing the effects of a changing 

climate. A 2008 Audubon Society report found: 

Analysis of four decades of Christmas Bird Count observations 

reveal that birds seen in North America during the first weeks 

of winter have moved dramatically northward—toward colder 

http://www.westlaw.com/find/default.wl?ft=Y&db=0114095&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=0338817647&fn=_top&findtype=Y&vr=2.0&wbtoolsId=0338817647&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0114095&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=0338817647&fn=_top&findtype=Y&vr=2.0&wbtoolsId=0338817647&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0101609&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=0343417762&fn=_top&findtype=Y&vr=2.0&wbtoolsId=0343417762&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0101609&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=0343417762&fn=_top&findtype=Y&vr=2.0&wbtoolsId=0343417762&HistoryType=F
http://www.westlaw.com/find/default.wl?cite=H.+Con.+Res.+36&ft=Y&db=1078332&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=Y&vr=2.0&HistoryType=C
http://www.westlaw.com/find/default.wl?cite=H.+Con.+Res.+36&ft=Y&db=1078332&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=Y&vr=2.0&HistoryType=C
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latitudes—over the past four decades. Significant northward 

movement occurred among 58% of the observed species—177 of 

305. More than 60 moved in excess of 100 miles north, while the 

average distance moved by all studied species—including those 

that did not reflect the trend—was 35 miles northward. . . . 

There was also movement inland, from warmer coastal states 

into areas not long accustomed to winter temperatures suitable 

for their new arrivals. 

Audubon, Birds and Climate Change: Ecological Disruption in Motion 3 

(Feb. 2009), http://www.audubon.org/news/pressroom/bacc/pdfs/Birds_

and_Climate_Report.pdf. Audubon also warns that many birds will 

suffer from decreased ranges as the climate continues to change: 

 

These are just some of the harms that could result from a changing 

climate. But not every change to the climate is harmful. Residents of 

Buffalo or Siberia (not to equate the two!) may be delighted if their 

climate warmed. And an ideal climate for one purpose—say, cultivating 

grapes—is not an ideal climate for another purpose, such as polar bear 

habitat. It is thus likely “that climate change benefits will flow to 

substantial numbers of people and businesses and that many of the 

beneficiaries will perceive themselves to be climate change winners.” J.B. 

Ruhl, The Political Economy of Climate Change Winners, 97 MINN. L. 

http://www.audubon.org/news/pressroom/bacc/pdfs/Birds_and_Climate_Report.pdf.
http://www.audubon.org/news/pressroom/bacc/pdfs/Birds_and_Climate_Report.pdf.
http://www.westlaw.com/find/default.wl?ft=Y&referencepositiontype=S&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=0378155513&fn=_top&referenceposition=246&findtype=Y&vr=2.0&db=0001193&wbtoolsId=0378155513&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&referencepositiontype=S&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=0378155513&fn=_top&referenceposition=246&findtype=Y&vr=2.0&db=0001193&wbtoolsId=0378155513&HistoryType=F
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REV. 206, 246 (2012). Additionally, some countries are more likely to 

experience the most severe harms of climate change while other 

countries are more likely to receive more of the benefits. Climate change, 

in short, can be expected to distribute its effects unevenly, which 

complicates the effort to respond to it. 

C. ATTITUDES TOWARD CLIMATE CHANGE 

Former Vice President Al Gore testified before Congress in 2007 that 

climate change presents “a planetary emergency—a crisis that threatens 

the survival of our civilization and the habitability of the Earth.” Gore 

and the IPCC won the 2007 Nobel Peace Prize for their efforts to combat 

climate change. But not everyone shares their perspective. A poll 

released by the Pew Research Center in January 2015 ranked climate 

change 22nd on a list of 23 issues of public concern. Only 28% of those 

surveyed viewed climate change as a top priority, compared to 86% for 

strengthening the economy, 71% for defending against terrorism, 57% for 

helping the poor, 40% for addressing moral decline, and 40% for dealing 

with illegal immigration. Climate change even fell far shy of the 52% of 

those who regarded “protecting the environment” as a top priority. See 

The Pew Research Center for People and the Press, Public’s Policy 

Priorities Reflect Changing Conditions at Home and Abroad (Jan. 15, 

2015), http://www.people-press.org/2015/01/15/publics-policy-priorities-

reflect-changing-conditions-at-home-and-abroad/. Another Pew survey 

found that 69% of Americans believe that there is solid evidence that the 

world is warming, but only 33% regard climate change as a very serious 

problem. See Bruce Drake, Most Americans Believe Climate Change Is 

Real, But Fewer See It as a Threat (June 27, 2013), http://www.

pewresearch.org/fact-tank/2013/06/27/most-americans-believe-climate-

change-is-real-but-fewer-see-it-as-a-threat/. How can you explain such 

beliefs after reading about climate change science and the impacts of 

climate change? 

The Yale Project on Climate Change and the George Mason 

University Center for Climate Change Communication has conducted the 

most sophisticated studies of American attitudes toward climate change. 

Their 2015 report divides the population into six groups depending on 

their views about climate change: 

 The Alarmed (12%) are fully convinced of the reality and 

seriousness of climate change as a serious and urgent 

threat. The Alarmed are already making changes in their 

own lives and support an aggressive national response. 

They tend to be moderate to liberal Democrats who are 

active in their communities. They are more likely to be 

women, older middle-aged (55–64 years old), college 

educated, and upper income, and hold relatively strong 

egalitarian values, favoring government intervention to 

assure the basic needs of all people. They are less likely 

http://www.westlaw.com/find/default.wl?ft=Y&referencepositiontype=S&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=0378155513&fn=_top&referenceposition=246&findtype=Y&vr=2.0&db=0001193&wbtoolsId=0378155513&HistoryType=F
http://www.people-press.org/2015/01/15/publics-policy-priorities-reflect-changing-conditions-at-home-and-abroad/
http://www.people-press.org/2015/01/15/publics-policy-priorities-reflect-changing-conditions-at-home-and-abroad/
http://www.pewresearch.org/fact-tank/2013/06/27/most-americans-believe-climate-change-is-real-but-fewer-see-it-as-a-threat/
http://www.pewresearch.org/fact-tank/2013/06/27/most-americans-believe-climate-change-is-real-but-fewer-see-it-as-a-threat/
http://www.pewresearch.org/fact-tank/2013/06/27/most-americans-believe-climate-change-is-real-but-fewer-see-it-as-a-threat/
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than other segments to use possessions as a measure of 

status. The Alarmed believe it is more important to protect 

the environment than privilege economic growth, and are 

the least likely to be evangelical Christians of the six 

segments. 

 The Concerned (29%)—the largest of the six Americas—are 

also convinced that global warming is happening and a 

serious problem, but while they support a vigorous national 

response, they are distinctly less involved in the issue—and 

less likely to be taking personal action—than the Alarmed. 

They are very representative of the full diversity of America 

in terms of gender, age, incomes, education, and 

ethnicities—tend to be moderate Democrats who have an 

average rate of involvement in civic activities. They hold 

values and attitudes that in many ways are similar to the 

American norm, although they are somewhat more likely to 

hold moderate egalitarian values and prefer environmental 

protection over economic growth. 

 The Cautious (26%) also believe that global warming is a 

problem, although they are less certain that it is happening 

than the Alarmed or the Concerned; they don’t view it as a 

personal threat, and don’t feel a sense of urgency to deal 

with it. They are evenly divided between moderate 

Democrats and Republicans, with relatively low levels of 

civic engagement, and have traditional religious beliefs. In 

general, their values and demographic characteristics 

closely track American averages. 

 The Disengaged (7%) haven’t thought much about the issue 

at all, don’t know much about it, and are the most likely to 

say that they could easily change their minds about global 

warming. They tend to be moderate Democrats who are 

politically inactive. They hold egalitarian values, 

traditional religious beliefs, and are likely to prefer 

economic growth over environmental protection. They are 

more likely than average to be minority women with less 

education and lower incomes. 

 The Doubtful (15%) are evenly split among those who think 

global warming is happening, those who think it isn’t, and 

those who don’t know. Many within this group believe that 

if global warming is happening, it is caused by natural 

changes in the environment, believe global warming won’t 

harm people for many decades into the future, if at all, and 

say that America is already doing enough to respond to the 

threat. The Doubtful are more likely than average to be 

male, older, better educated, higher income, and white—

tend to be Republicans with an average rate of involvement 
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in civic activities. They hold strongly individualistic values, 

are more likely than average to say they are “born again” or 

evangelical Christians, and are very likely to prefer 

economic growth over environmental protection. 

 The Dismissive (11%) like the Alarmed, are actively 

engaged in the issue, but on the opposite end of the 

spectrum; the majority believe that warming is not 

happening, is not a threat to either people or non-human 

nature, and strongly believe it is not a problem that 

warrants a national response. are more likely than average 

to be high income, well-educated, white men. They are 

much more likely to be very conservative Republicans. The 

Dismissive are civically active, hold strongly traditional 

religious beliefs, and are the segment most likely to be 

evangelical Christian. They strongly endorse 

individualistic values, opposing any form of government 

intervention, antiegalitarian, and almost universally prefer 

economic growth over environmental protection. 

See Yale Project on Climate Change and the George Mason University 

Center for Climate Change Communication, Global Warming’s Six 

Americas, http://climatecommunication.yale.edu/about/projects/global-

warmings-six-americas/. The “Six Americas” study shows that while 

opinions about climate change are polarized to some extent, there is 

actually a continuum of beliefs between the two opposite polls. The study, 

for example, noted the prevalence of evangelical Christians in some 

groups more than others, but evangelicals themselves are deeply divided 

about climate change and how to respond to it. See John Copeland Nagle, 

The Evangelical Debate Over Climate Change, 5 U. ST. THOMAS L. J. 53 

(2008). Similarly, political party affiliation, geographic location, income, 

and other factors offer only partial explanations for the diverse beliefs 

regarding climate change. Why? 

And what should we do about it? As we will see, efforts to respond 

aggressive to climate change have stalled both in the United States and 

worldwide. One response is to try to improve the communication of the 

scientific consensus that climate change is real and a real threat. See, 

e.g., Center for Research and Environmental Decisions, The Psychology 

of Climate Change Communication: A Guide for Scientists, Journalists, 

Educators, Political Aides, and the Interested Public (2009). Al Gore 

agrees that “[i]t’s increasingly clear that part of the challenge that we 

face in solving the climate change crisis stems from the way we think 

about it, both individually and collectively.” AL GORE, OUR CHOICE: A 

PLAN TO SOLVE THE CLIMATE CRISIS 300 (2009). Is better education the 

solution to the inability to adopt the kinds of responses to climate change 

endorsed by Al Gore and others? What other actions are appropriate? 

http://climatecommunication.yale.edu/about/projects/global-warmings-six-americas/
http://climatecommunication.yale.edu/about/projects/global-warmings-six-americas/
http://www.westlaw.com/find/default.wl?ft=Y&db=0182912&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=0339650496&fn=_top&findtype=Y&vr=2.0&wbtoolsId=0339650496&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0182912&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=0339650496&fn=_top&findtype=Y&vr=2.0&wbtoolsId=0339650496&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0182912&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=0339650496&fn=_top&findtype=Y&vr=2.0&wbtoolsId=0339650496&HistoryType=F
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II. RESPONDING TO CLIMATE CHANGE 

There are two ways of responding to climate change. We can either 

try to prevent it from happening, or we can try to avoid the harms that it 

could cause. The first approach is known as mitigation, which refers to 

options for limiting climate change by reducing the emission of 

greenhouse gases, storing them underground (or even outer space), or 

removing greenhouse gases that are already in the atmosphere. So far, 

most efforts have concentrated on regulating the activities that release 

greenhouse gases. That task is complicated by the fact that a vast 

number of activities release gases from a vast number of sources. Rather 

than trying to promulgate rules that would regulate all of those sources, 

market-based mechanisms such as a cap-and-trade system have become 

the favorite way of seeking to reduce greenhouse gas emissions. Cap-and-

trade approaches have been employed in the United States since 

Congress added the acid rain program to the CAA in 1990 (see Chapter 

3). But former Alaska governor and vice presidential candidate Sarah 

Palin describes a cap-and-trade approach as “an environmentalist Ponzi 

scheme in which only the government benefits.” SARAH PALIN, GOING 

ROGUE: AN AMERICAN LIFE 391 (2009). How would you answer her? 

One alternative to a cap-and-trade system is a carbon tax. The idea 

of such a tax is that the demand for fossil fuels and other sources of 

carbon will be reduced if people have to pay more for them once they are 

taxed. Al Gore has “long advocated . . . a CO2 tax that is offset by equal 

reductions in other tax burdens . . . as the simplest, most direct, and most 

efficient way of enlisting the market as an ally in saving the ecosystem 

of the planet.” AL GORE, OUR CHOICE: A PLAN TO SOLVE THE CLIMATE 

CRISIS 343 (2009). But Gore laments that “one of the first casualties of 

the ascendance of market fundamentalism in the United States was in 

its success in creating massive opposition in the Congress to any new 

taxation—even taxation offset by reductions in other tax areas.” Id. Is 

Gore right about the desirability of a carbon tax? Is he right about the 

obstacles to it? 

Another alternative method of mitigating climate change is to 

encourage the development of new technologies that do not emit 

greenhouse gases. Wind power, solar energy, nuclear power, 

hydroelectric dams and other sources of renewable energy do not release 

many greenhouse gases, so climate change could be mitigated if we 

moved to such sources of energy instead of relying upon coal, oil, and 

other fossil fuels. Toward that end, Ted Nordhaus and Michael 

Shellenberger advocate a massive governmental investment in new 

energy technologies that would eliminate the need for generating energy 

by burning fossil fuels. They argue that such investment will drive down 

the costs of alternative energy sources and have a much greater 

likelihood of success than trying to regulate, tax, or otherwise raise the 

price of carbon. See TED NORDHAUS & MICHAEL SHELLENBERGER, BREAK 

THROUGH: FROM THE DEATH OF ENVIRONMENTALISM TO THE POLITICS OF 
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POSSIBILITY 111 (2007); Michael Shellenberger et al., Fast, Clean, & 

Cheap: Cutting Global Warming’s Gordian Knot, 2 HARV. L. & POL’Y REV. 

93, 94, 104–12 (2008); Ted Nordhaus & Michael Shellenberger, Getting 

Real on Climate Change: We’ll Never Succeed in Making Dirty Energy 

Too Expensive. Let’s Make Clean Energy Cheap, AM. PROSPECT, Dec. 

2008, at 32, 33–35. Similarly, Congressman Jay Inslee has called for a 

commitment to public investment in renewable energy that matched the 

Apollo space program of the 1960s. See JAY INSLEE & BRACKEN 

HENDRICKS, APOLLO’S FIRE: IGNITING AMERICA’S CLEAN-ENERGY 

ECONOMY (2008). What are the advantages of such an approach? Is 

spending lots of government fund more likely to gain the popular support 

necessary to be enacted by Congress? Is spending on new technologies a 

substitute or a complement for a cap-and-trade or carbon tax system? 

Carbon capture and sequestration (CCS) is another way of 

mitigating climate change. CCS is a promising technology that could 

enable the continued use of inexpensive fossil fuels while dramatically 

reducing accompanying greenhouse gas emissions. This technology 

drastically reduces emissions from power plants and industrial sources 

by capturing CO2 emissions and injecting them into deep geologic 

formations, essentially sequestering them underground for long periods 

of time. Areas for potential CO2 sequestration include oil and gas fields, 

saline aquifers, and deep coal seams. Natural geologic analogs, like 

geologic formations containing crude oil, natural gas, brine, and CO2, 

have proven storage capabilities that will last for millions of years. CCS 

technologies would attempt to take advantage of these storage capacities 

to reduce CO2 emissions into the atmosphere. 

CCS, of course, is not free of risk. For CCS to have a real impact on 

climate change, projects must sequester millions of tons of CO2 per year 

at each individual storage site, with injected CO2 potentially spreading 

over tens of square miles for a single project and subsurface pressure 

effects felt over even greater distances. Moreover, the injected CO2 should 

remain in the subsurface for hundreds to thousands of years for 

significant climate benefit, effectively using the subsurface property in 

perpetuity. Injected CO2 will initially be more buoyant than the 

formation waters into which it is injected, making the possibility of 

leakage to the near surface or the surface a risk that must be managed 

through site selection, operation, monitoring, and remediation. 

CCS thus presents both opportunities and challenges. The legal 

issues include possible tort liability for escaped CO2, see Alexandra B. 

Klass and Elizabeth J. Wilson, Climate Change and Carbon 

Sequestration: Assessing a Liability Regime for Long-Term Storage of 

Carbon Dioxide, 58 EMORY L.J. 103 (2008), and the need to secure the 

necessary subsurface property rights, see Elizabeth J. Wilson & 

Alexandra B. Klass, Climate Change, Carbon Sequestration, and 

Property Rights, 2010 U. ILL. L. REV. 363 (2010). Those issues are quite 

modest, though, compared to the schemes that other scientists have 

http://www.westlaw.com/find/default.wl?ft=Y&referencepositiontype=S&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=0347222434&fn=_top&referenceposition=12&findtype=Y&vr=2.0&db=0203226&wbtoolsId=0347222434&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&referencepositiontype=S&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=0347222434&fn=_top&referenceposition=12&findtype=Y&vr=2.0&db=0203226&wbtoolsId=0347222434&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&referencepositiontype=S&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=0347222434&fn=_top&referenceposition=12&findtype=Y&vr=2.0&db=0203226&wbtoolsId=0347222434&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0001135&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=0342782416&fn=_top&findtype=Y&vr=2.0&wbtoolsId=0342782416&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0001135&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=0342782416&fn=_top&findtype=Y&vr=2.0&wbtoolsId=0342782416&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0001135&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=0342782416&fn=_top&findtype=Y&vr=2.0&wbtoolsId=0342782416&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0001135&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=0342782416&fn=_top&findtype=Y&vr=2.0&wbtoolsId=0342782416&HistoryType=F
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suggested for disposing of CO2. See, e.g., A Stairway To Heaven?; Global 

Warming, THE ECONOMIST, June 2, 2007 (describing a proposal to expel 

CO2 into outer space). 

Besides mitigation, adaptation is the second response to climate 

change. Adaptation refers to changes made to better respond to present 

or future climatic and other environmental conditions, thereby reducing 

harm or taking advantage of opportunity. Most of the efforts in recent 

years have emphasized mitigation, but adaptation is playing an 

increasing role as mitigation efforts have stalled and as some climate 

change is seen as inevitable even if mitigation efforts are to succeed. 

Regardless of the success of mitigation efforts, we are looking into a 

future of climate change that will last a century or more, and we’ve done 

very little in the United States to prepare ourselves for it. Yet adapt we 

must. 

Indeed, the policy world’s fixation on achieving, or blocking, federal 

greenhouse gas emission legislation as part of our national strategy for 

climate change mitigation has contributed to our neglect of national 

policy for climate change adaptation. This wrong turn happened early in 

the development of domestic climate change policy. As Professor Dan 

Tarlock observed in 1992, at the time there was “a growing split between 

environmentalists who advocate mitigation, and ‘rational’ resource policy 

analysts who have strongly endorsed adaptation.” A. Dan Tarlock, Now, 

Again Think About Climate Change, 9 ARIZ. J. INT’L & COMP. L. 169, 169 

(1992). Adaptation was winning the day, on the premise that “we should 

adopt the easy, low cost mitigation strategies to reduce energy use and 

then concentrate on selecting the most efficient adaptation strategies.” 

Id. Tarlock insightfully suggested three reasons for exercising caution in 

pursuing that approach: 

First, adaptation is based on the ideology of scientific progress, 

a faith that is open to question. The principle message of 

environmentalism is that the tenets of Enlightenment thinking 

must be re-evaluated since science and technology may not 

always prevent serious harm or make things better. Second, the 

degree of friction in the proposed institutional responses is often 

underestimated so institutions may not perform as expected. 

Adaptation clearly exposes winners and losers in a reallocation. 

It is not reasonable to expect losers to accept all losses. More 

generally, institutional inflexibility is increasingly being 

adopted as a means to protect legitimate interests excluded from 

dominant resource allocation regimes. . . . Third, many 

institutions have no fair and adequate mechanism to deal with 

global warming. In these cases, adaptation is the adoption of a 

no action strategy, which may often be the most costly one. 

Id. at 169–70. 

As news about climate change grew steadily worse in the years after 

Tarlock’s assessment, the domestic policy pendulum quickly swung 

http://www.westlaw.com/find/default.wl?ft=Y&referencepositiontype=S&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=0101983938&fn=_top&referenceposition=169&findtype=Y&vr=2.0&db=0001505&wbtoolsId=0101983938&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&referencepositiontype=S&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=0101983938&fn=_top&referenceposition=169&findtype=Y&vr=2.0&db=0001505&wbtoolsId=0101983938&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&referencepositiontype=S&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=0101983938&fn=_top&referenceposition=169&findtype=Y&vr=2.0&db=0001505&wbtoolsId=0101983938&HistoryType=F
http://www.westlaw.com/find/default.wl?cite=Id.+at+169-70&ft=Y&referencepositiontype=S&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&referenceposition=70&findtype=Y&vr=2.0&db=0001505&HistoryType=C
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sharply in mitigation’s direction. Indeed, the challenge of climate change 

was portrayed as so exceptional, and the need for a new mitigation policy 

of sweeping dimensions thus so pressing, that talk of adaptation became 

taboo for fear it might knock the mitigation train off its tracks and lead 

to complacency. In their impressive book on the topic, ADAPTATION TO 

CLIMATE CHANGE, E. Lisa F. Schipper and Ian Burton sum up the tension 

that existed through the 1990s and well into the following decade: 

Interest in adaptation was overwhelmed by concern about the 

need to reduce greenhouse gas emissions and stabilize 

atmospheric greenhouse gas concentrations. Proponents of 

adaptation faced two obstacles that were attributed to 

adaptation: reducing the apparent need for mitigation; and 

playing down the urgency for action. For one, “adaptationists” 

were distrusted because their proposals seemed to undermine 

the need for mitigation. Critics felt that belief in the potential 

value of adaptation would soften the resolve of governments to 

grasp the nettle of mitigation and thus play into the hands of 

the fossil fuels interests and the climate change sceptics. In 

addition, because climate change was popularly perceived as a 

gradual process, adaptation was not considered urgent as there 

would be time to adapt when climate change and its impacts 

became manifest. These views dominated in the mid and late 

1990s. 

The problem is that mitigation policy soon ran into the same three 

problems Tarlock suggested would plague adaptation policy: institutions 

lack the political will to impose tough lifestyle sacrifices on people in 

general; those who expect to be losers were a mitigation regime to gear 

up have squawked loudly in objection to the anticipated regulatory 

measures; and no fair and adequate mechanism has been devised to deal 

with the distributional effects of a comprehensive regulatory regime even 

if the political will were there to put one in place. So, as with adaptation, 

mitigation is often portrayed as a scientific and technological challenge 

that eases us out of the climate change problem without sacrifices or 

losers—pump greenhouse gases into the ground; invent a cheap solar 

panel; launch mirrors into space; seed the oceans with iron. 

Today it is abundantly clear that these drags on the formulation of 

our domestic climate change policy are persistent and debilitating. A 

comprehensive national strategy that successfully reduces greenhouse 

gas emissions to levels thought to be adequate to arrest climate change, 

a feat which the United States obviously could not accomplish alone even 

if it were known what those levels should be, quite clearly is not around 

the political corner. And it is just as clear that the miracle technological 

breakthrough is not past the research stage. Add to that the unavoidable 

reality of so-called committed warming—the climate change already 

built into the climate system as a result of past greenhouse gas 

emissions—which will play out for many decades even if one of these 
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breakthroughs happened yesterday, and the cold war between mitigation 

and adaptation is finally thawing. Climate change is already happening, 

and more is yet to come no matter what, thus a consensus is building that 

mitigation needs adaptation, and vice versa, even if they fundamentally 

are different and sometimes competing policy thrusts. 

It is not, in other words, an either-or choice between mitigation and 

adaptation. The time when such a choice could have been made—when 

starting to install a meaningful mitigation regime could have obviated 

the need ever to have to think about adaptation—is long since past by 

many decades. There certainly is room for argument over the relative mix 

of the two strategies and how much to spend respectively on them, 

questions I do not address here. But almost all recent legal scholarship 

and policy dialogue now recognizes that formulating and implementing 

adaptation strategies must in any case be a significant component of our 

domestic climate change law and policy. 

The United States has struggled to identify the appropriate response 

to climate change. The initial congressional statement regarding climate 

change was a 97–0 vote in favor of a 1997 Senate resolution advising the 

Clinton Administration not to agree to an international climate change 

agreement that failed to limit the emissions from developing countries 

(think China) or that “would result in serious harm to the economy of the 

United States.” S. Res. 98, 105th Cong., 1st Sess. § 1 (1997). Seeking to 

fill what they regard as a void in leadership on this issue, dozens of 

states, hundreds of local governments, environmental groups, and 

corporations stepped in with a range of innovative actions. Additionally, 

numerous organizations sought to rely upon existing federal laws to force 

the federal government to regulate greenhouse gas emissions. 

The election of President Obama brought about significant changes 

in U.S. climate change policy as EPA and other federal agencies have 

demonstrated a greater willingness to impose governmental regulation 

designed to mitigate climate change. In June 2009, the U.S. House of 

Representatives approved H.R. 2454, the American Clean Energy and 

Security Act (ACES), by a vote of 219 to 212. ACES contained five key 

provisions that would 

 Require electric utilities to meet 20% of their electricity 

demand through renewable energy sources and energy 

efficiency by 2020. 

 Invest in new clean energy technologies and energy 

efficiency, including energy efficiency and renewable 

energy ($90 billion in new investments by 2025), carbon 

capture and sequestration ($60 billion), electric and other 

advanced technology vehicles ($20 billion), and basic 

scientific research and development ($20 billion). 

 Establish new energy-saving standards for new buildings 

and appliances. 

http://www.westlaw.com/find/default.wl?cite=S.+Res.+98&ft=Y&db=0101843&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=Y&vr=2.0&HistoryType=C
http://www.westlaw.com/find/default.wl?ft=L&docname=16USCAS1&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000546&wbtoolsId=16USCAS1&HistoryType=F
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 Reduce carbon emissions from major U.S. sources by 17% 

by 2020 and over 80% by 2050 compared to 2005 levels. 

Complementary measures in the legislation, such as 

investments in preventing tropical deforestation, will 

achieve significant additional reductions in carbon 

emissions. 

 Protect consumers from energy price increases. According 

to estimates from the Environmental Protection Agency, 

the reductions in carbon pollution required by the 

legislation will cost American families less than a postage 

stamp per day. The Congressional Budget Office (CBO) 

calculates that the legislation will cost the average 

household less than 50 cents per day. 

But the Senate declined to pass the House bill or its own version of 

climate change legislation, and the ensuing 2010 midterm elections 

doomed further consideration of such proposals. It is widely assumed 

that Congress will not enact substantial climate change election within 

the foreseeable future. 

The absence of federal climate change legislation has prompted 

reliance on existing federal laws, new state and local climate change 

laws, and international efforts to address climate change. President 

Obama relied on each approach in the climate action plan that he 

announced in June 2013. See Executive Office of the President, The 

President’s Climate Action Plan 6 (June 2013). That plan “has three key 

pillars: 

1) Cut Carbon Pollution in America: In 2012, U.S. carbon 

emissions fell to the lowest level in two decades even as the 

economy continued to grow. To build on this progress, the 

Obama Administration is putting in place tough new rules to 

cut carbon pollution—just like we have for other toxins like 

mercury and arsenic—so we protect the health of our children 

and move our economy toward American-made clean energy 

sources that will create good jobs and lower home energy bills. 

2) Prepare the United States for the Impacts of Climate 

Change: Even as we take new steps to reduce carbon pollution, 

we must also prepare for the impacts of a changing climate that 

are already being felt across the country. Moving forward, the 

Obama Administration will help state and local governments 

strengthen our roads, bridges, and shorelines so we can better 

protect people’s homes, businesses and way of life from severe 

weather. 

3) Lead International Efforts to Combat Global Climate 

Change and Prepare for its Impacts: Just as no country is 

immune from the impacts of climate change, no country can 

meet this challenge alone. That is why it is imperative for the 
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United States to couple action at home with leadership 

internationally. America must help forge a truly global solution 

to this global challenge by galvanizing international action to 

significantly reduce emissions (particularly among the major 

emitting countries), prepare for climate impacts, and drive 

progress through the international negotiations.” 

Id. at 5. 

A. THE CLEAN AIR ACT 

The CAA may like seem the most obvious law to address climate 

change. The emission of greenhouse gases is responsible for much of the 

concern about climate change, and since the CAA is designed to control 

emissions into the air, it would seem to be well suited to the task. It took 

nearly a decade, though, for the Supreme Court to confirm that the CAA 

applies to the problem of climate change in a case that quickly became 

the most famous in the history of American environmental law. Even 

that case did not resolve the question, and EPA, concerned groups, and 

potentially regulated parties continue to struggle with the ways in which 

the CAA regulates greenhouse gas emissions. 

Massachusetts v. Environmental Protection Agency 
Supreme Court of the United States, 2007. 

549 U.S. 497. 

■ JUSTICE STEVENS delivered the opinion of the Court. 

A well-documented rise in global temperatures has coincided with a 

significant increase in the concentration of carbon dioxide in the 

atmosphere. Respected scientists believe the two trends are related. For 

when carbon dioxide is released into the atmosphere, it acts like the 

ceiling of a greenhouse, trapping solar energy and retarding the escape 

of reflected heat. It is therefore a species—the most important species—

of a “greenhouse gas.” 

Calling global warming “the most pressing environmental challenge 

of our time,” a group of States,2 local governments,3 and private 

organizations, alleged in a petition for certiorari that the Environmental 

Protection Agency (EPA) has abdicated its responsibility under the Clean 

Air Act to regulate the emissions of four greenhouse gases, including 

carbon dioxide. Specifically, petitioners asked us to answer two questions 

concerning the meaning of § 202(a)(1) of the Act: whether EPA has the 

statutory authority to regulate greenhouse gas emissions from new motor 

vehicles; and if so, whether its stated reasons for refusing to do so are 

consistent with the statute. 

                                                           
2 California, Connecticut, Illinois, Maine, Massachusetts, New Jersey, New Mexico, New 

York, Oregon, Rhode Island, Vermont, and Washington. 
3 District of Columbia, American Samoa, New York City, and Baltimore. 
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In response, EPA, supported by 10 intervening States5 and six trade 

associations, correctly argued that we may not address those two 

questions unless at least one petitioner has standing to invoke our 

jurisdiction under Article III of the Constitution. Notwithstanding the 

serious character of that jurisdictional argument and the absence of any 

conflicting decisions construing § 202(a)(1), the unusual importance of 

the underlying issue persuaded us to grant the writ. 

I 

Section 202(a)(1) of the Clean Air Act . . . provides: 

“The [EPA] Administrator shall by regulation prescribe 

(and from time to time revise) in accordance with the provisions 

of this section, standards applicable to the emission of any air 

pollutant from any class or classes of new motor vehicles or new 

motor vehicle engines, which in his judgment cause, or 

contribute to, air pollution which may reasonably be anticipated 

to endanger public health or welfare. . . .” 

The Act defines “air pollutant” to include “any air pollution agent or 

combination of such agents, including any physical, chemical, biological, 

radioactive . . . substance or matter which is emitted into or otherwise 

enters the ambient air.” § 7602(g). “Welfare” is also defined broadly: 

among other things, it includes “effects on . . . weather . . . and climate.” 

§ 7602(h). 

When Congress enacted these provisions, the study of climate 

change was in its infancy. In 1959, shortly after the U. S. Weather 

Bureau began monitoring atmospheric carbon dioxide levels, an 

observatory in Mauna Loa, Hawaii, recorded a mean level of 316 parts 

per million. This was well above the highest carbon dioxide 

concentration—no more than 300 parts per million—revealed in the 

420,000-year-old ice-core record. By the time Congress drafted § 202(a)(1) 

in 1970, carbon dioxide levels had reached 325 parts per million. 

In the late 1970’s, the Federal Government began devoting serious 

attention to the possibility that carbon dioxide emissions associated with 

human activity could provoke climate change. In 1978, Congress enacted 

the National Climate Program Act, 92 Stat. 601, which required the 

President to establish a program to “assist the Nation and the world to 

understand and respond to natural and man-induced climate processes 

and their implications,” id., § 3. President Carter, in turn, asked the 

National Research Council, the working arm of the National Academy of 

Sciences, to investigate the subject. The Council’s response was 

unequivocal: “If carbon dioxide continues to increase, the study group 

finds no reason to doubt that climate changes will result and no reason 

to believe that these changes will be negligible. . . . A wait-and-see policy 

may mean waiting until it is too late.” 

                                                           
5 Alaska, Idaho, Kansas, Michigan, Nebraska, North Dakota, Ohio, South Dakota, Texas, 

and Utah. 
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Congress next addressed the issue in 1987, when it enacted the 

Global Climate Protection Act, Title XI of Pub. L. 100–204, 101 Stat. 

1407, note following 15 U.S.C. § 2901. Finding that “manmade 

pollution—the release of carbon dioxide, chlorofluorocarbons, methane, 

and other trace gases into the atmosphere—may be producing a long-

term and substantial increase in the average temperature on Earth,” 

§ 1102(1), 101 Stat. 1408, Congress directed EPA to propose to Congress 

a “coordinated national policy on global climate change,” § 1103(b), and 

ordered the Secretary of State to work “through the channels of 

multilateral diplomacy” and coordinate diplomatic efforts to combat 

global warming, § 1103(c). Congress emphasized that “ongoing pollution 

and deforestation may be contributing now to an irreversible process” 

and that “[n]ecessary actions must be identified and implemented in time 

to protect the climate.” § 1102(4). 

. . . The first President Bush attended and signed the United Nations 

Framework Convention on Climate Change (UNFCCC), a nonbinding 

agreement among 154 nations to reduce atmospheric concentrations of 

carbon dioxide and other greenhouse gases for the purpose of 

“prevent[ing] dangerous anthropogenic [i.e., human-induced] 

interference with the [Earth’s] climate system.” S. Treaty Doc. No. 102–

38, Art. 2, p 5 (1992). The Senate unanimously ratified the treaty. 

Some five years . . . the UNFCCC signatories met in Kyoto, Japan, 

and adopted a protocol that assigned mandatory targets for 

industrialized nations to reduce greenhouse gas emissions. Because 

those targets did not apply to developing and heavily polluting nations 

such as China and India, the Senate unanimously passed a resolution 

expressing its sense that the United States should not enter into the 

Kyoto Protocol. See S. Res. 98, 105th Cong., 1st Sess. (July 25, 1997) (as 

passed). President Clinton did not submit the protocol to the Senate for 

ratification. 

II 

On October 20, 1999, a group of 19 private organizations filed a 

rulemaking petition asking EPA to regulate “greenhouse gas emissions 

from new motor vehicles under § 202 of the Clean Air Act.”. . . . In 1998, 

Jonathan Z. Cannon, then EPA’s General Counsel, prepared a legal 

opinion concluding that “CO2 emissions are within the scope of EPA’s 

authority to regulate,” even as he recognized that EPA had so far declined 

to exercise that authority. Cannon’s successor, Gary S. Guzy, reiterated 

that opinion before a congressional committee just two weeks before the 

rulemaking petition was filed. 

Fifteen months after the petition’s submission, EPA requested 

public comment on “all the issues raised in [the] petition,” adding a 

“particular” request for comments on “any scientific, technical, legal, 

economic or other aspect of these issues that may be relevant to EPA’s 

consideration of this petition.” 66 Fed. Reg. 7486, 7487 (2001). EPA 
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received more than 50,000 comments over the next five months. See 68 

Fed. Reg. 52924 (2003). . . . 

On September 8, 2003, EPA entered an order denying the 

rulemaking petition. 68 Fed. Reg. 52922. The agency gave two reasons 

for its decision: (1) that contrary to the opinions of its former general 

counsels, the Clean Air Act does not authorize EPA to issue mandatory 

regulations to address global climate change, see id., at 52925–52929; 

and (2) that even if the agency had the authority to set greenhouse gas 

emission standards, it would be unwise to do so at this time, id., at 

52929–52931. . . . 

III 

Petitioners, now joined by intervenor States and local governments, 

sought review of EPA’s order in the United States Court of Appeals for 

the District of Columbia Circuit. Although each of the three judges on the 

panel wrote a separate opinion, two judges agreed “that the EPA 

Administrator properly exercised his discretion under § 202(a)(1) in 

denying the petition for rule making.” 367 U.S. App. D.C. 282, 415 F.3d 

50, 58 (2005). The court therefore denied the petition for review. . . . 

IV 

EPA maintains that because greenhouse gas emissions inflict 

widespread harm, the doctrine of standing presents an insuperable 

jurisdictional obstacle. We do not agree. At bottom, “the gist of the 

question of standing” is whether petitioners have “such a personal stake 

in the outcome of the controversy as to assure that concrete adverseness 

which sharpens the presentation of issues upon which the court so largely 

depends for illumination.” Baker v. Carr, 369 U.S. 186, 204 (1962). . . . To 

ensure the proper adversarial presentation, Lujan [v. Defenders of 

Wildlife, 504 U.S. 555, 560–61 (1992)] holds that a litigant must 

demonstrate that it has suffered a concrete and particularized injury that 

is either actual or imminent, that the injury is fairly traceable to the 

defendant, and that it is likely that a favorable decision will redress that 

injury. However, a litigant to whom Congress has “accorded a procedural 

right to protect his concrete interests,” id., at 572, n. 7—here, the right 

to challenge agency action unlawfully withheld, § 7607(b)(1)—“can assert 

that right without meeting all the normal standards for redressability 

and immediacy,” ibid. When a litigant is vested with a procedural right, 

that litigant has standing if there is some possibility that the requested 

relief will prompt the injury-causing party to reconsider the decision that 

allegedly harmed the litigant. . . . 

Well before the creation of the modern administrative state, we 

recognized that States are not normal litigants for the purposes of 

invoking federal jurisdiction. As Justice Holmes explained in Georgia v. 

Tennessee Copper Co., 206 U.S. 230, 237 (1907), a case in which Georgia 

sought to protect its citizens from air pollution originating outside its 

borders: 

http://www.westlaw.com/find/default.wl?ft=Y&referencepositiontype=S&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2006952455&fn=_top&referenceposition=58&findtype=Y&vr=2.0&db=0000506&wbtoolsId=2006952455&HistoryType=F
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“The case has been argued largely as if it were one between 

two private parties; but it is not. The very elements that would 

be relied upon in a suit between fellow-citizens as a ground for 

equitable relief are wanting here. The State owns very little of 

the territory alleged to be affected, and the damage to it capable 

of estimate in money, possibly, at least, is small. This is a suit 

by a State for an injury to it in its capacity of quasi-sovereign. 

In that capacity the State has an interest independent of and 

behind the titles of its citizens, in all the earth and air within 

its domain. It has the last word as to whether its mountains 

shall be stripped of their forests and its inhabitants shall 

breathe pure air.” 

Just as Georgia’s “independent interest . . . in all the earth and air 

within its domain” supported federal jurisdiction a century ago, so too 

does Massachusetts’ well-founded desire to preserve its sovereign 

territory today. That Massachusetts does in fact own a great deal of the 

“territory alleged to be affected” only reinforces the conclusion that its 

stake in the outcome of this case is sufficiently concrete to warrant the 

exercise of federal judicial power. 

When a State enters the Union, it surrenders certain sovereign 

prerogatives. Massachusetts cannot invade Rhode Island to force 

reductions in greenhouse gas emissions, it cannot negotiate an emissions 

treaty with China or India, and in some circumstances the exercise of its 

police powers to reduce in-state motor-vehicle emissions might well be 

pre-empted. 

These sovereign prerogatives are now lodged in the Federal 

Government, and Congress has ordered EPA to protect Massachusetts 

(among others) by prescribing standards applicable to the “emission of 

any air pollutant from any class or classes of new motor vehicle engines, 

which in [the Administrator’s] judgment cause, or contribute to, air 

pollution which may reasonably be anticipated to endanger public health 

or welfare.” 42 U.S.C. § 7521(a)(1). Congress has moreover recognized a 

concomitant procedural right to challenge the rejection of its rulemaking 

petition as arbitrary and capricious. § 7607(b)(1). Given that procedural 

right and Massachusetts’ stake in protecting its quasi-sovereign 

interests, the Commonwealth is entitled to special solicitude in our 

standing analysis. . . . 

The Injury 

The harms associated with climate change are serious and well 

recognized. . . . That these climate-change risks are “widely shared” does 

not minimize Massachusetts’ interest in the outcome of this litigation. 

According to petitioners’ unchallenged affidavits, global sea levels rose 

somewhere between 10 and 20 centimeters over the 20th century as a 

result of global warming. These rising seas have already begun to 

swallow Massachusetts’ coastal land. Because the Commonwealth “owns 

a substantial portion of the state’s coastal property,” it has alleged a 



658 APPROACHES TO ENVIRONMENTAL LAW PART 1 

 

  

particularized injury in its capacity as a landowner. The severity of that 

injury will only increase over the course of the next century: If sea levels 

continue to rise as predicted, one Massachusetts official believes that a 

significant fraction of coastal property will be “either permanently lost 

through inundation or temporarily lost through periodic storm surge and 

flooding events.” Remediation costs alone, petitioners allege, could run 

well into the hundreds of millions of dollars. 

Causation 

EPA does not dispute the existence of a causal connection between 

man-made greenhouse gas emissions and global warming. At a 

minimum, therefore, EPA’s refusal to regulate such emissions 

“contributes” to Massachusetts’ injuries. 

EPA nevertheless maintains that its decision not to regulate 

greenhouse gas emissions from new motor vehicles contributes so 

insignificantly to petitioners’ injuries that the agency cannot be haled 

into federal court to answer for them. For the same reason, EPA does not 

believe that any realistic possibility exists that the relief petitioners seek 

would mitigate global climate change and remedy their injuries. That is 

especially so because predicted increases in greenhouse gas emissions 

from developing nations, particularly China and India, are likely to offset 

any marginal domestic decrease. 

But EPA overstates its case. Its argument rests on the erroneous 

assumption that a small incremental step, because it is incremental, can 

never be attacked in a federal judicial forum. Yet accepting that premise 

would doom most challenges to regulatory action. Agencies, like 

legislatures, do not generally resolve massive problems in one fell 

regulatory swoop. They instead whittle away at them over time, refining 

their preferred approach as circumstances change and as they develop a 

more-nuanced understanding of how best to proceed. That a first step 

might be tentative does not by itself support the notion that federal 

courts lack jurisdiction to determine whether that step conforms to law. 

And reducing domestic automobile emissions is hardly a tentative 

step. Even leaving aside the other greenhouse gases, the United States 

transportation sector emits an enormous quantity of carbon dioxide into 

the atmosphere—according to the MacCracken affidavit, more than 1.7 

billion metric tons in 1999 alone. That accounts for more than 6% of 

worldwide carbon dioxide emissions. To put this in perspective: 

Considering just emissions from the transportation sector, which 

represent less than one-third of this country’s total carbon dioxide 

emissions, the United States would still rank as the third-largest emitter 

of carbon dioxide in the world, outpaced only by the European Union and 

China. Judged by any standard, U. S. motor-vehicle emissions make a 

meaningful contribution to greenhouse gas concentrations and hence, 

according to petitioners, to global warming. 
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The Remedy 

While it may be true that regulating motor-vehicle emissions will not 

by itself reverse global warming, it by no means follows that we lack 

jurisdiction to decide whether EPA has a duty to take steps to slow or 

reduce it. Because of the enormity of the potential consequences 

associated with man-made climate change, the fact that the effectiveness 

of a remedy might be delayed during the (relatively short) time it takes 

for a new motor-vehicle fleet to replace an older one is essentially 

irrelevant. Nor is it dispositive that developing countries such as China 

and India are poised to increase greenhouse gas emissions substantially 

over the next century: A reduction in domestic emissions would slow the 

pace of global emissions increases, no matter what happens 

elsewhere. . . . 

In sum—at least according to petitioners’ uncontested affidavits—

the rise in sea levels associated with global warming has already harmed 

and will continue to harm Massachusetts. The risk of catastrophic harm, 

though remote, is nevertheless real. That risk would be reduced to some 

extent if petitioners received the relief they seek. We therefore hold that 

petitioners have standing to challenge EPA’s denial of their rulemaking 

petition.24 

V 

The scope of our review of the merits of the statutory issues is 

narrow. As we have repeated time and again, an agency has broad 

discretion to choose how best to marshal its limited resources and 

personnel to carry out its delegated responsibilities. . . . 

EPA concluded in its denial of the petition for rulemaking that it 

lacked authority under 42 U.S.C. § 7521(a)(1) to regulate new vehicle 

emissions because carbon dioxide is not an “air pollutant” as that term is 

defined in § 7602. In the alternative, it concluded that even if it possessed 

authority, it would decline to do so because regulation would conflict with 

other administration priorities. As discussed earlier, the Clean Air Act 

expressly permits review of such an action. § 7607(b)(1). We therefore 

“may reverse any such action found to be . . . arbitrary, capricious, an 

abuse of discretion, or otherwise not in accordance with law.” 

§ 7607(d)(9). 

VI 

On the merits, the first question is whether § 202(a)(1) of the Clean 

Air Act authorizes EPA to regulate greenhouse gas emissions from new 

motor vehicles in the event that it forms a “judgment” that such 

emissions contribute to climate change. We have little trouble concluding 

that it does. In relevant part, § 202(a)(1) provides that EPA “shall by 

regulation prescribe . . . standards applicable to the emission of any air 

pollutant from any class or classes of new motor vehicles or new motor 

vehicle engines, which in [the Administrator’s] judgment cause, or 

contribute to, air pollution which may reasonably be anticipated to 
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endanger public health or welfare.” 42 U.S.C. § 7521(a)(1). Because EPA 

believes that Congress did not intend it to regulate substances that 

contribute to climate change, the agency maintains that carbon dioxide 

is not an “air pollutant” within the meaning of the provision. 

The statutory text forecloses EPA’s reading. The Clean Air Act’s 

sweeping definition of “air pollutant” includes “any air pollution agent or 

combination of such agents, including any physical, chemical . . . 

substance or matter which is emitted into or otherwise enters the 

ambient air. . . .” § 7602(g) (emphasis added). On its face, the definition 

embraces all airborne compounds of whatever stripe, and underscores 

that intent through the repeated use of the word “any.” Carbon dioxide, 

methane, nitrous oxide, and hydrofluorocarbons are without a doubt 

“physical [and] chemical . . . substance[s] which [are] emitted into . . . the 

ambient air.” The statute is unambiguous. 

Rather than relying on statutory text, EPA invokes postenactment 

congressional actions and deliberations it views as tantamount to a 

congressional command to refrain from regulating greenhouse gas 

emissions. Even if such postenactment legislative history could shed light 

on the meaning of an otherwise-unambiguous statute, EPA never 

identifies any action remotely suggesting that Congress meant to curtail 

its power to treat greenhouse gases as air pollutants. That subsequent 

Congresses have eschewed enacting binding emissions limitations to 

combat global warming tells us nothing about what Congress meant 

when it amended § 202(a)(1) in 1970 and 1977. And unlike EPA, we have 

no difficulty reconciling Congress’ various efforts to promote interagency 

collaboration and research to better understand climate change with the 

agency’s pre-existing mandate to regulate “any air pollutant” that may 

endanger the public welfare. See 42 U.S.C. § 7601(a)(1). Collaboration 

and research do not conflict with any thoughtful regulatory effort; they 

complement it. . . . 

VII 

The alternative basis for EPA’s decision—that even if it does have 

statutory authority to regulate greenhouse gases, it would be unwise to 

do so at this time—rests on reasoning divorced from the statutory text. 

While the statute does condition the exercise of EPA’s authority on its 

formation of a “judgment,” 42 U.S.C. § 7521(a)(1), that judgment must 

relate to whether an air pollutant “cause[s], or contribute[s] to, air 

pollution which may reasonably be anticipated to endanger public health 

or welfare,” ibid. Put another way, the use of the word “judgment” is not 

a roving license to ignore the statutory text. It is but a direction to 

exercise discretion within defined statutory limits. 

If EPA makes a finding of endangerment, the Clean Air Act requires 

the agency to regulate emissions of the deleterious pollutant from new 

motor vehicles. EPA no doubt has significant latitude as to the manner, 

timing, content, and coordination of its regulations with those of other 

agencies. But once EPA has responded to a petition for rulemaking, its 
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reasons for action or inaction must conform to the authorizing statute. 

Under the clear terms of the Clean Air Act, EPA can avoid taking further 

action only if it determines that greenhouse gases do not contribute to 

climate change or if it provides some reasonable explanation as to why it 

cannot or will not exercise its discretion to determine whether they do. 

To the extent that this constrains agency discretion to pursue other 

priorities of the Administrator or the President, this is the congressional 

design. 

EPA has refused to comply with this clear statutory command. 

Instead, it has offered a laundry list of reasons not to regulate. For 

example, EPA said that a number of voluntary executive branch 

programs already provide an effective response to the threat of global 

warming, 68 Fed. Reg. 52932, that regulating greenhouse gases might 

impair the President’s ability to negotiate with “key developing nations” 

to reduce emissions, id., at 52931, and that curtailing motor-vehicle 

emissions would reflect “an inefficient, piecemeal approach to address 

the climate change issue,” ibid. 

Although we have neither the expertise nor the authority to evaluate 

these policy judgments, it is evident they have nothing to do with 

whether greenhouse gas emissions contribute to climate change. Still less 

do they amount to a reasoned justification for declining to form a 

scientific judgment. In particular, while the President has broad 

authority in foreign affairs, that authority does not extend to the refusal 

to execute domestic laws. In the Global Climate Protection Act of 1987, 

Congress authorized the State Department—not EPA—to formulate 

United States foreign policy with reference to environmental matters 

relating to climate. See § 1103(c), 101 Stat. 1409. EPA has made no 

showing that it issued the ruling in question here after consultation with 

the State Department. Congress did direct EPA to consult with other 

agencies in the formulation of its policies and rules, but the State 

Department is absent from that list. § 1103(b). 

Nor can EPA avoid its statutory obligation by noting the uncertainty 

surrounding various features of climate change and concluding that it 

would therefore be better not to regulate at this time. See 68 Fed. Reg. 

52930–52931. If the scientific uncertainty is so profound that it precludes 

EPA from making a reasoned judgment as to whether greenhouse gases 

contribute to global warming, EPA must say so. That EPA would prefer 

not to regulate greenhouse gases because of some residual uncertainty 

. . . is irrelevant. The statutory question is whether sufficient information 

exists to make an endangerment finding. 

In short, EPA has offered no reasoned explanation for its refusal to 

decide whether greenhouse gases cause or contribute to climate change. 

Its action was therefore “arbitrary, capricious, . . . or otherwise not in 

accordance with law.” 42 U.S.C. § 7607(d)(9)(A). We need not and do not 

reach the question whether on remand EPA must make an 

endangerment finding, or whether policy concerns can inform EPA’s 
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actions in the event that it makes such a finding. We hold only that EPA 

must ground its reasons for action or inaction in the statute. 

VIII 

The judgment of the Court of Appeals is reversed, and the case is 

remanded for further proceedings consistent with this opinion. 

It is so ordered. 

■ CHIEF JUSTICE ROBERTS, with whom JUSTICE SCALIA, JUSTICE THOMAS, 

and JUSTICE ALITO join, dissenting. 

Global warming may be a “crisis,” even “the most pressing 

environmental problem of our time.” Indeed, it may ultimately affect 

nearly everyone on the planet in some potentially adverse way, and it 

may be that governments have done too little to address it. It is not a 

problem, however, that has escaped the attention of policymakers in the 

Executive and Legislative Branches of our Government, who continue to 

consider regulatory, legislative, and treaty-based means of addressing 

global climate change. 

Apparently dissatisfied with the pace of progress on this issue in the 

elected branches, petitioners have come to the courts claiming broad-

ranging injury, and attempting to tie that injury to the Government’s 

alleged failure to comply with a rather narrow statutory provision. I 

would reject these challenges as nonjusticiable. Such a conclusion 

involves no judgment on whether global warming exists, what causes it, 

or the extent of the problem. Nor does it render petitioners without 

recourse. This Court’s standing jurisprudence simply recognizes that 

redress of grievances of the sort at issue here “is the function of Congress 

and the Chief Executive,” not the federal courts. Lujan v. Defenders of 

Wildlife, 504 U.S. 555, 576 (1992). . . . 

Relaxing Article III standing requirements because asserted injuries 

are pressed by a State, however, has no basis in our jurisprudence, and 

support for any such “special solicitude” is conspicuously absent from the 

Court’s opinion. The general judicial review provision cited by the Court, 

42 U.S.C. § 7607(b)(1), affords States no special rights or status. The 

Court states that “Congress has ordered EPA to protect Massachusetts 

(among others)” through the statutory provision at issue, § 7521(a)(1), 

and that “Congress has . . . recognized a concomitant procedural right to 

challenge the rejection of its rulemaking petition as arbitrary and 

capricious.” The reader might think from this unfortunate phrasing that 

Congress said something about the rights of States in this particular 

provision of the statute. Congress knows how to do that when it wants 

to, see, e.g., § 7426(b) (affording States the right to petition EPA to 

directly regulate certain sources of pollution), but it has done nothing of 

the sort here. Under the law on which petitioners rely, Congress treated 

public and private litigants exactly the same. . . . 
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III 

Petitioners’ reliance on Massachusetts’s loss of coastal land as their 

injury in fact for standing purposes creates insurmountable problems for 

them with respect to causation and redressability. To establish standing, 

petitioners must show a causal connection between that specific injury 

and the lack of new motor vehicle greenhouse gas emission standards, 

and that the promulgation of such standards would likely redress that 

injury. . . . In light of the bit-part domestic new motor vehicle greenhouse 

gas emissions have played in what petitioners describe as a 150-year 

global phenomenon, and the myriad additional factors bearing on 

petitioners’ alleged injury—the loss of Massachusetts coastal land—the 

connection is far too speculative to establish causation. 

IV 

Redressability is even more problematic. . . . What must be likely to 

be redressed is the particular injury in fact. The injury the Court looks 

to is the asserted loss of land. The Court contends that regulating 

domestic motor vehicle emissions will reduce carbon dioxide in the 

atmosphere, and therefore redress Massachusetts’s injury. But even if 

regulation does reduce emissions—to some indeterminate degree, given 

events elsewhere in the world—the Court never explains why that makes 

it likely that the injury in fact—the loss of land—will be redressed. 

Schoolchildren know that a kingdom might be lost “all for the want of a 

horseshoe nail,” but “likely” redressability is a different matter. The 

realities make it pure conjecture to suppose that EPA regulation of new 

automobile emissions will likely prevent the loss of Massachusetts 

coastal land. . . . 

■ JUSTICE SCALIA, with whom THE CHIEF JUSTICE, JUSTICE THOMAS, and 

JUSTICE ALITO join, dissenting. 

. . . “Air pollutant” is defined by the Act as “any air pollution agent 

or combination of such agents, including any physical, chemical, . . . 

substance or matter which is emitted into or otherwise enters the 

ambient air.” 42 U.S.C. § 7602(g). The Court is correct that “[c]arbon 

dioxide, methane, nitrous oxide, and hydrofluorocarbons,”, fit within the 

second half of that definition: They are “physical, chemical, . . . 

substance[s] or matter which [are] emitted into or otherwise ente[r] the 

ambient air.” But the Court mistakenly believes this to be the end of the 

analysis. In order to be an “air pollutant” under the Act’s definition, the 

“substance or matter [being] emitted into . . . the ambient air” must also 

meet the first half of the definition—namely, it must be an “air pollution 

agent or combination of such agents.” The Court simply pretends this 

half of the definition does not exist. 

. . . It is perfectly reasonable to view the definition of “air pollutant” 

in its entirety: An air pollutant can be “any physical, chemical, . . . 

substance or matter which is emitted into or otherwise enters the 

ambient air,” but only if it retains the general characteristic of being an 
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“air pollution agent or combination of such agents.” This is precisely the 

conclusion EPA reached: “[A] substance does not meet the CAA definition 

of ‘air pollutant’ simply because it is a ‘physical, chemical, . . . substance 

or matter which is emitted into or otherwise enters the ambient air.’ It 

must also be an ‘air pollution agent.’ ” 68 Fed. Reg. 52929, n. 3. Once 

again, in the face of textual ambiguity, the Court’s application of Chevron 

deference to EPA’s interpretation of the word “including” is nowhere to 

be found.2 Evidently, the Court defers only to those reasonable 

interpretations that it favors. 

. . . Unlike “air pollutants,” the term “air pollution” is not itself 

defined by the CAA; thus, once again we must accept EPA’s 

interpretation of that ambiguous term, provided its interpretation is a 

‘‘permissible construction of the statute.” Chevron, 467 U.S., at 843. In 

this case, the petition for rulemaking asked EPA for “regulation of 

[greenhouse gas] emissions from motor vehicles to reduce the risk of 

global climate change.” 68 Fed. Reg. 52925. Thus, in deciding whether it 

had authority to regulate, EPA had to determine whether the 

concentration of greenhouse gases assertedly responsible for “global 

climate change” qualifies as “air pollution.” EPA began with the 

commonsense observation that the “[p]roblems associated with 

atmospheric concentrations of CO2,” bear little resemblance to what 

would naturally be termed “air pollution”. . . . [R]egulating the buildup of 

CO2 and other greenhouse gases in the upper reaches of the atmosphere, 

which is alleged to be causing global climate change, is not akin to 

regulating the concentration of some substance that is polluting the air. 

We need look no further than the dictionary for confirmation that 

this interpretation of “air pollution” is eminently reasonable. The 

definition of “pollute,” of course, is “[t]o make or render impure or 

unclean.” Webster’s New International Dictionary 1910 (2d ed. 1949). 

And the first three definitions of “air” are as follows: (1) “[t]he invisible, 

odorless, and tasteless mixture of gases which surrounds the earth”; (2) 

“[t]he body of the earth’s atmosphere; esp., the part of it near the earth, 

as distinguished from the upper rarefied part”; (3) “[a] portion of air or of 

the air considered with respect to physical characteristics or as affecting 

the senses.” EPA’s conception of “air pollution”—focusing on impurities 

in the “ambient air” “at ground level or near the surface of the earth”—is 

perfectly consistent with the natural meaning of that term. . . . 

——— 

                                                           
2  Not only is EPA’s interpretation reasonable, it is far more plausible than the Court’s 

alternative. As the Court correctly points out, “all airborne compounds of whatever stripe,” 
would qualify as “physical, chemical, . . . substance[s] or matter which [are] emitted into or 
otherwise ente[r] the ambient air,” 42 U.S.C. § 7602(g). It follows that everything airborne, from 
Frisbees to flatulence, qualifies as an “air pollutant.” This reading of the statute defies common 
sense. 
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QUESTIONS AND DISCUSSION 

1. According to Chief Justice Roberts, courts should refuse to decide 

climate change cases, both out of respect for separation of powers and 

comparative institutional competence concerns, because such topics are 

better left to the political arms of the government. How did the majority 

respond to that argument? Why did twelve states, several cities, and a bunch 

of environmental organizations take this case to the Supreme Court? 

2. The Bush Administration consistently called for voluntary rather than 

regulatory approaches to climate change. In which sectors do you think 

voluntary reduction of greenhouse gases will be an effective approach? Do 

you think voluntary approaches work without the threat of possible 

regulations behind them? 

3. Is Justice Scalia correct that the CAA now encompasses “everything 

airborne, from Frisbees to flatulence, qualifies as an ‘air pollutant?’ ” Can 

you think of anything in the air that is not within the scope of the law? 

Frisbees have thus far eluded regulatory attention, but flatulence (from 

livestock, not humans) is a potential target of regulation. See, e.g., Brian 

Duggan, ‘Cow Tax’ Angers Dorgan, BISMARCK TRIB., Dec. 12, 2008 (“Sen. 

Byron Dorgan, D-N.D., is raising a stink over an idea stemming from the 

Environmental Protection Agency last week that would tax farmers with 

flatulence-producing livestock, which the agency suggested could be taxed to 

reduce climate change-inducing greenhouse gases.”). 

4. Water provides an even better example of the breadth of the CAA’s 

understanding of pollution. After the Court decided Massachusetts v. EPA, 

the agency was petitioned to regulate water vapor as a pollutant under the 

CAA. See Letter from Friends of the Earth et al., to Stephen L. Johnson, 

Adm’r, Envtl. Prot. Agency (Dec. 14, 2007), available at http://oceana.org/

fileadmin/oceana/uploads/Climate_Change/FINAL_Aircraft_GHG_Petition_

FINAL.pdf. The petition focuses upon the “contrails”—condensation trails—

of water vapor released by aircraft flying at high altitudes. Most of the 

twenty-six-page petition recites the disproportionate greenhouse gas effect 

of water vapor occurring at high altitudes and the ways in which aircraft 

could be changed to reduce such emissions. It took only one paragraph to 

argue that water vapor is a pollutant for purposes of the CAA. That 

paragraph simply quoted the statutory definition of “air pollutant,” the 

history of broad judicial readings of that definition, and the Court’s 

Massachusetts v. EPA conclusion that greenhouse gas emissions are 

pollutants. Water itself, it seems, is a pollutant. 

Utility Air Regulatory Group v. EPA 
Supreme Court of the United States, 2014. 

134 S. Ct. 2427. 

■ JUSTICE SCALIA announced the judgment of the Court and delivered the 

opinion of the Court with respect to Parts I and II. 

. . . In 2007, the Court held that Title II of the Act “authorize[d] EPA 

to regulate greenhouse gas emissions from new motor vehicles” if the 
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Agency “form[ed] a ‘judgment’ that such emissions contribute to climate 

change.” Massachusetts v. EPA, 549 U.S. 497, 528 (2007) (quoting 

§ 7521(a)(1)). In response to that decision, EPA embarked on a course of 

regulation resulting in “the single largest expansion in the scope of the 

[Act] in its history.” 

EPA first asked the public, in a notice of proposed rulemaking, to 

comment on how the Agency should respond to Massachusetts. In doing 

so, it explained that regulating greenhouse-gas emissions from motor 

vehicles could have far-reaching consequences for stationary sources. 

Under EPA’s view, once greenhouse gases became regulated under any 

part of the Act, the PSD and Title V permitting requirements would apply 

to all stationary sources with the potential to emit greenhouse gases in 

excess of the statutory thresholds: 100 tons per year under Title V, and 

100 or 250 tons per year under the PSD program depending on the type 

of source. Because greenhouse-gas emissions tend to be “orders of 

magnitude greater” than emissions of conventional pollutants, EPA 

projected that numerous small sources not previously regulated under 

the Act would be swept into the PSD program and Title V, including 

“smaller industrial sources,” “large office and residential buildings, 

hotels, large retail establishments, and similar facilities.” The Agency 

warned that this would constitute an “unprecedented expansion of EPA 

authority that would have a profound effect on virtually every sector of 

the economy and touch every household in the land,” yet still be 

“relatively ineffective at reducing greenhouse gas concentrations.” 

In 2009, EPA announced its determination regarding the danger 

posed by motor-vehicle greenhouse-gas emissions. EPA found that 

greenhouse-gas emissions from new motor vehicles contribute to elevated 

atmospheric concentrations of greenhouse gases, which endanger public 

health and welfare by fostering global “climate change.” 74 Fed. Reg. 

66523, 66537 (hereinafter Endangerment Finding). It denominated a 

“single air pollutant” the “combined mix” of six greenhouse gases that it 

identified as “the root cause of human-induced climate change”: carbon 

dioxide, methane, nitrous oxide, hydrofluorocarbons, perfluorocarbons, 

and sulfur hexafluoride. A source’s greenhouse-gas emissions would be 

measured in “carbon dioxide equivalent units” (CO2e), which would be 

calculated based on each gas’s “global warming potential.” 

Next, EPA issued its “final decision” regarding the prospect that 

motor-vehicle greenhouse-gas standards would trigger stationary-source 

permitting requirements. 75 Fed. Reg. 17004 (2010) (hereinafter 

Triggering Rule). EPA announced that beginning on the effective date of 

its greenhouse-gas standards for motor vehicles, stationary sources 

would be subject to the PSD program and Title V on the basis of their 

potential to emit greenhouse gases. As expected, EPA in short order 

promulgated greenhouse-gas emission standards for passenger cars, 

light-duty trucks, and medium-duty passenger vehicles to take effect on 

January 2, 2011. 75 Fed. Reg. 25324 (hereinafter Tailpipe Rule). 
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EPA then announced steps it was taking to “tailor” the PSD program 

and Title V to greenhouse gases. 75 Fed. Reg. 31514 (hereinafter 

Tailoring Rule). Those steps were necessary, it said, because the PSD 

program and Title V were designed to regulate “a relatively small 

number of large industrial sources,” and requiring permits for all sources 

with greenhouse-gas emissions above the statutory thresholds would 

radically expand those programs, making them both unadministrable 

and “unrecognizable to the Congress that designed” them. EPA 

nonetheless rejected calls to exclude greenhouse gases entirely from 

those programs, asserting that the Act is not “ambiguous with respect to 

the need to cover [greenhouse-gas] sources under either the PSD or title 

V program.” Instead, EPA adopted a “phase-in approach” that it said 

would “appl[y] PSD and title V at threshold levels that are as close to the 

statutory levels as possible, and do so as quickly as possible, at least to a 

certain point.” 

The phase-in, EPA said, would consist of at least three steps. During 

Step 1, from January 2 through June 30, 2011, no source would become 

newly subject to the PSD program or Title V solely on the basis of its 

greenhouse-gas emissions; however, sources required to obtain permits 

anyway because of their emission of conventional pollutants (so-called 

“anyway” sources) would need to comply with BACT for greenhouse gases 

if they emitted those gases in significant amounts, defined as at least 

75,000 tons per year CO2e. During Step 2, from July 1, 2011, through 

June 30, 2012, sources with the potential to emit at least 100,000 tons 

per year CO2e of greenhouse gases would be subject to PSD and Title V 

permitting for their construction and operation and to PSD permitting 

for modifications that would increase their greenhouse-gas emissions by 

at least 75,000 tons per year CO2e. At Step 3, beginning on July 1, 2013, 

EPA said it might (or might not) further reduce the permitting thresholds 

(though not below 50,000 tons per year CO2e), and it might (or might not) 

establish permanent exemptions for some sources. Beyond Step 3, EPA 

promised to complete another round of rulemaking by April 30, 2016, in 

which it would “take further action to address small sources,” which 

might (or might not) include establishing permanent exemptions. . . . 

Numerous parties, including several States, filed petitions for review 

in the D. C. Circuit under 42 U.S.C. § 7607(b), challenging EPA’s 

greenhouse-gas-related actions. The Court of Appeals dismissed some of 

the petitions for lack of jurisdiction and denied the remainder. Coalition 

for Responsible Regulation, Inc. v. EPA, 684 F. 3d 102 (D.C. Cir. 2012) 

(per curiam). . . . We granted six petitions for certiorari but agreed to 

decide only one question: “ ‘Whether EPA permissibly determined that 

its regulation of greenhouse gas emissions from new motor vehicles 

triggered permitting requirements under the Clean Air Act for stationary 

sources that emit greenhouse gases.’ ” 
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II. Analysis 

This litigation presents two distinct challenges to EPA’s stance on 

greenhouse-gas permitting for stationary sources. First, we must decide 

whether EPA permissibly determined that a source may be subject to the 

PSD and Title V permitting requirements on the sole basis of the source’s 

potential to emit greenhouse gases. Second, we must decide whether EPA 

permissibly determined that a source already subject to the PSD program 

because of its emission of conventional pollutants (an “anyway” source) 

may be required to limit its greenhouse-gas emissions by employing the 

“best available control technology” for greenhouse gases. The Solicitor 

General joins issue on both points but evidently regards the second as 

more important; he informs us that “anyway” sources account for roughly 

83% of American stationary-source greenhouse-gas emissions, compared 

to just 3% for the additional, non-”anyway” sources EPA sought to 

regulate at Steps 2 and 3 of the Tailoring Rule. 

We review EPA’s interpretations of the Clean Air Act using the 

standard set forth in Chevron U.S.A. Inc. v. Natural Resources Defense 

Council, Inc., 467 U.S. 837, 842–843 (1984). Under Chevron, we presume 

that when an agency-administered statute is ambiguous with respect to 

what it prescribes, Congress has empowered the agency to resolve the 

ambiguity. The question for a reviewing court is whether in doing so the 

agency has acted reasonably and thus has “stayed within the bounds of 

its statutory authority.” Arlington v. FCC, 133 S. Ct. 1863 (2013) 

(emphasis deleted). 

A. The PSD and Title V Triggers 

We first decide whether EPA permissibly interpreted the statute to 

provide that a source may be required to obtain a PSD or Title V permit 

on the sole basis of its potential greenhouse-gas emissions. 

1 

. . . The Court of Appeals reasoned by way of a flawed syllogism: 

Under Massachusetts, the general, Act-wide definition of “air pollutant” 

includes greenhouse gases; the Act requires permits for major emitters 

of “any air pollutant”; therefore, the Act requires permits for major 

emitters of greenhouse gases. The conclusion follows from the premises 

only if the air pollutants referred to in the permit-requiring provisions 

(the minor premise) are the same air pollutants encompassed by the Act-

wide definition as interpreted in Massachusetts (the major premise). Yet 

no one—least of all EPA—endorses that proposition, and it is obviously 

untenable. 

The Act-wide definition says that an air pollutant is “any air 

pollution agent or combination of such agents, including any physical, 

chemical, biological, [or] radioactive . . . substance or matter which is 

emitted into or otherwise enters the ambient air.” § 7602(g). In 

Massachusetts, the Court held that the Act-wide definition includes 

greenhouse gases because it is all-encompassing; it “embraces all 
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airborne compounds of whatever stripe.” But where the term “air 

pollutant” appears in the Act’s operative provisions, EPA has routinely 

given it a narrower, context-appropriate meaning. . . . 

Massachusetts does not strip EPA of authority to exclude greenhouse 

gases from the class of regulable air pollutants under other parts of the 

Act where their inclusion would be inconsistent with the statutory 

scheme. The Act-wide definition to which the Court gave a “sweeping” 

and “capacious” interpretation, is not a command to regulate, but a 

description of the universe of substances EPA may consider regulating 

under the Act’s operative provisions. Massachusetts does not foreclose the 

Agency’s use of statutory context to infer that certain of the Act’s 

provisions use “air pollutant” to denote not every conceivable airborne 

substance, but only those that may sensibly be encompassed within the 

particular regulatory program. As certain amici felicitously put it, while 

Massachusetts “rejected EPA’s categorical contention that greenhouse 

gases could not be ‘air pollutants’ for any purposes of the Act,” it did not 

“embrace EPA’s current, equally categorical position that greenhouse 

gases must be air pollutants for all purposes” regardless of the statutory 

context. . . . 

In sum, there is no insuperable textual barrier to EPA’s interpreting 

“any air pollutant” in the permitting triggers of PSD and Title V to 

encompass only pollutants emitted in quantities that enable them to be 

sensibly regulated at the statutory thresholds, and to exclude those 

atypical pollutants that, like greenhouse gases, are emitted in such vast 

quantities that their inclusion would radically transform those programs 

and render them unworkable as written. 

2 

Having determined that EPA was mistaken in thinking the Act 

compelled a greenhouse-gas-inclusive interpretation of the PSD and Title 

V triggers, we next consider the Agency’s alternative position that its 

interpretation was justified as an exercise of its “discretion” to adopt “a 

reasonable construction of the statute.” We conclude that EPA’s 

interpretation is not permissible. 

Even under Chevron’s deferential framework, agencies must operate 

“within the bounds of reasonable interpretation.” And reasonable 

statutory interpretation must account for both “the specific context in 

which . . . language is used” and “the broader context of the statute as a 

whole.” A statutory “provision that may seem ambiguous in isolation is 

often clarified by the remainder of the statutory scheme . . . because only 

one of the permissible meanings produces a substantive effect that is 

compatible with the rest of the law.” Thus, an agency interpretation that 

is “inconsisten[t] with the design and structure of the statute as a whole,” 

does not merit deference. 

EPA itself has repeatedly acknowledged that applying the PSD and 

Title V permitting requirements to greenhouse gases would be 
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inconsistent with—in fact, would overthrow—the Act’s structure and 

design. In the Tailoring Rule, EPA described the calamitous 

consequences of interpreting the Act in that way. Under the PSD 

program, annual permit applications would jump from about 800 to 

nearly 82,000; annual administrative costs would swell from $12 million 

to over $1.5 billion; and decade-long delays in issuing permits would 

become common, causing construction projects to grind to a halt 

nationwide. The picture under Title V was equally bleak: The number of 

sources required to have permits would jump from fewer than 15,000 to 

about 6.1 million; annual administrative costs would balloon from $62 

million to $21 billion; and collectively the newly covered sources would 

face permitting costs of $147 billion. Moreover, “the great majority of 

additional sources brought into the PSD and title V programs would be 

small sources that Congress did not expect would need to undergo 

permitting.” EPA stated that these results would be so “contrary to 

congressional intent,” and would so “severely undermine what Congress 

sought to accomplish,” that they necessitated as much as a 1,000-fold 

increase in the permitting thresholds set forth in the statute. 

Like EPA, we think it beyond reasonable debate that requiring 

permits for sources based solely on their emission of greenhouse gases at 

the 100- and 250-tons-per-year levels set forth in the statute would be 

“incompatible” with “the substance of Congress’ regulatory scheme.”. . . . 

The fact that EPA’s greenhouse-gas-inclusive interpretation of the PSD 

and Title V triggers would place plainly excessive demands on limited 

governmental resources is alone a good reason for rejecting it; but that is 

not the only reason. EPA’s interpretation is also unreasonable because it 

would bring about an enormous and transformative expansion in EPA’s 

regulatory authority without clear congressional authorization. When an 

agency claims to discover in a long-extant statute an unheralded power 

to regulate “a significant portion of the American economy, we typically 

greet its announcement with a measure of skepticism. We expect 

Congress to speak clearly if it wishes to assign to an agency decisions of 

vast “economic and political significance.” The power to require permits 

for the construction and modification of tens of thousands, and the 

operation of millions, of small sources nationwide falls comfortably 

within the class of authorizations that we have been reluctant to read 

into ambiguous statutory text. Moreover, in EPA’s assertion of that 

authority, we confront a singular situation: an agency laying claim to 

extravagant statutory power over the national economy while at the 

same time strenuously asserting that the authority claimed would render 

the statute “unrecognizable to the Congress that designed” it. Since, as 

we hold above, the statute does not compel EPA’s interpretation, it would 

be patently unreasonable—not to say outrageous—for EPA to insist on 

seizing expansive power that it admits the statute is not designed to 

grant. 
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3 

EPA thought that despite the foregoing problems, it could make its 

interpretation reasonable by adjusting the levels at which a source’s 

greenhouse-gas emissions would oblige it to undergo PSD and Title V 

permitting. Although the Act, in no uncertain terms, requires permits for 

sources with the potential to emit more than 100 or 250 tons per year of 

a relevant pollutant, EPA in its Tailoring Rule wrote a new threshold of 

100,000 tons per year for greenhouse gases. Since the Court of Appeals 

thought the statute unambiguously made greenhouse gases capable of 

triggering PSD and Title V, it held that petitioners lacked Article III 

standing to challenge the Tailoring Rule because that rule did not injure 

petitioners but merely relaxed the pre-existing statutory requirements. 

Because we, however, hold that EPA’s greenhouse-gas-inclusive 

interpretation of the triggers was not compelled, and because EPA has 

essentially admitted that its interpretation would be unreasonable 

without “tailoring,” we consider the validity of the Tailoring Rule. 

We conclude that EPA’s rewriting of the statutory thresholds was 

impermissible and therefore could not validate the Agency’s 

interpretation of the triggering provisions. An agency has no power to 

“tailor” legislation to bureaucratic policy goals by rewriting unambiguous 

statutory terms. Agencies exercise discretion only in the interstices 

created by statutory silence or ambiguity; they must always “ ‘give effect 

to the unambiguously expressed intent of Congress.’ ” It is hard to 

imagine a statutory term less ambiguous than the precise numerical 

thresholds at which the Act requires PSD and Title V permitting. When 

EPA replaced those numbers with others of its own choosing, it went well 

beyond the “bounds of its statutory authority.” 

The Solicitor General does not, and cannot, defend the Tailoring 

Rule as an exercise of EPA’s enforcement discretion. The Tailoring Rule 

is not just an announcement of EPA’s refusal to enforce the statutory 

permitting requirements; it purports to alter those requirements and to 

establish with the force of law that otherwise-prohibited conduct will not 

violate the Act. This alteration of the statutory requirements was crucial 

to EPA’s “tailoring” efforts. Without it, small entities with the potential 

to emit greenhouse gases in amounts exceeding the statutory thresholds 

would have remained subject to citizen suits—authorized by the Act—to 

enjoin their construction, modification, or operation and to impose civil 

penalties of up to $37,500 per day of violation. EPA itself has recently 

affirmed that the “independent enforcement authority” furnished by the 

citizen-suit provision cannot be displaced by a permitting authority’s 

decision not to pursue enforcement. The Solicitor General is therefore 

quite right to acknowledge that the availability of citizen suits made it 

necessary for EPA, in seeking to mitigate the unreasonableness of its 

greenhouse-gas-inclusive interpretation, to go beyond merely exercising 

its enforcement discretion. . . . 
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Were we to recognize the authority claimed by EPA in the Tailoring 

Rule, we would deal a severe blow to the Constitution’s separation of 

powers. Under our system of government, Congress makes laws and the 

President, acting at times through agencies like EPA, “faithfully 

execute[s]” them. The power of executing the laws necessarily includes 

both authority and responsibility to resolve some questions left open by 

Congress that arise during the law’s administration. But it does not 

include a power to revise clear statutory terms that turn out not to work 

in practice. 

In the Tailoring Rule, EPA asserts newfound authority to regulate 

millions of small sources—including retail stores, offices, apartment 

buildings, shopping centers, schools, and churches—and to decide, on an 

ongoing basis and without regard for the thresholds prescribed by 

Congress, how many of those sources to regulate. We are not willing to 

stand on the dock and wave goodbye as EPA embarks on this multiyear 

voyage of discovery. We reaffirm the core administrative-law principle 

that an agency may not rewrite clear statutory terms to suit its own sense 

of how the statute should operate. EPA therefore lacked authority to 

“tailor” the Act’s unambiguous numerical thresholds to accommodate its 

greenhouse-gas-inclusive interpretation of the permitting triggers. 

Instead, the need to rewrite clear provisions of the statute should have 

alerted EPA that it had taken a wrong interpretive turn. Agencies are 

not free to “adopt . . . unreasonable interpretations of statutory 

provisions and then edit other statutory provisions to mitigate the 

unreasonableness.” Because the Tailoring Rule cannot save EPA’s 

interpretation of the triggers, that interpretation was impermissible 

under Chevron. 

B. BACT for “Anyway” Sources 

For the reasons we have given, EPA overstepped its statutory 

authority when it decided that a source could become subject to PSD or 

Title V permitting by reason of its greenhouse-gas emissions. But what 

about “anyway” sources, those that would need permits based on their 

emissions of more conventional pollutants (such as particulate 

matter)?. . . . The question before us is whether EPA’s decision to require 

BACT for greenhouse gases emitted by sources otherwise subject to PSD 

review is, as a general matter, a permissible interpretation of the statute 

under Chevron. We conclude that it is. 

The text of the BACT provision is far less open-ended than the text 

of the PSD and Title V permitting triggers. It states that BACT is 

required “for each pollutant subject to regulation under this chapter” (i.e., 

the entire Act), § 7475(a)(4), a phrase that—as the D. C. Circuit wrote 35 

years ago—“would not seem readily susceptible [of] misinterpretation.” 

Alabama Power Co. v. Costle, 636 F. 2d 323, 404 (D.C. Cir. 1979). 

Whereas the dubious breadth of “any air pollutant” in the permitting 

triggers suggests a role for agency judgment in identifying the subset of 

pollutants covered by the particular regulatory program at issue, the 
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more specific phrasing of the BACT provision suggests that the necessary 

judgment has already been made by Congress. The wider statutory 

context likewise does not suggest that the BACT provision can bear a 

narrowing construction: There is no indication that the Act elsewhere 

uses, or that EPA has interpreted, “each pollutant subject to regulation 

under this chapter” to mean anything other than what it says. 

Even if the text were not clear, applying BACT to greenhouse gases 

is not so disastrously unworkable, and need not result in such a dramatic 

expansion of agency authority, as to convince us that EPA’s 

interpretation is unreasonable. We are not talking about extending EPA 

jurisdiction over millions of previously unregulated entities, but about 

moderately increasing the demands EPA (or a state permitting 

authority) can make of entities already subject to its regulation. And it is 

not yet clear that EPA’s demands will be of a significantly different 

character from those traditionally associated with PSD review. In short, 

the record before us does not establish that the BACT provision as 

written is incapable of being sensibly applied to greenhouse gases. 

We acknowledge the potential for greenhouse-gas BACT to lead to 

an unreasonable and unanticipated degree of regulation, and our 

decision should not be taken as an endorsement of all aspects of EPA’s 

current approach, nor as a free rein for any future regulatory application 

of BACT in this distinct context. Our narrow holding is that nothing in 

the statute categorically prohibits EPA from interpreting the BACT 

provision to apply to greenhouse gases emitted by “anyway” sources. 

However, EPA may require an “anyway” source to comply with 

greenhouse-gas BACT only if the source emits more than a de minimis 

amount of greenhouse gases. As noted above, the Tailoring Rule applies 

BACT only if a source emits greenhouse gases in excess of 75,000 tons 

per year CO2e, but the Rule makes clear that EPA did not arrive at that 

number by identifying the de minimis level. EPA may establish an 

appropriate de minimis threshold below which BACT is not required for 

a source’s greenhouse-gas emissions. We do not hold that 75,000 tons per 

year CO2e necessarily exceeds a true de minimis level, only that EPA 

must justify its selection on proper grounds. 

* * * 

To sum up: We hold that EPA exceeded its statutory authority when 

it interpreted the Clean Air Act to require PSD and Title V permitting 

for stationary sources based on their greenhouse-gas emissions. 

Specifically, the Agency may not treat greenhouse gases as a pollutant 

for purposes of defining a “major emitting facility” (or a “modification” 

thereof) in the PSD context or a “major source” in the Title V context. To 

the extent its regulations purport to do so, they are invalid. EPA may, 

however, continue to treat greenhouse gases as a “pollutant subject to 

regulation under this chapter” for purposes of requiring BACT for 
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“anyway” sources. The judgment of the Court of Appeals is affirmed in 

part and reversed in part. 

■ JUSTICE BREYER, with whom JUSTICE GINSBURG, JUSTICE SOTOMAYOR, 

and JUSTICE KAGAN join, concurring in part and dissenting in part. 

In Massachusetts v. EPA, 549 U.S. 497 (2007), we held that 

greenhouse gases fall within the Clean Air Act’s general definition of the 

term “air pollutant.” We also held, consequently, that the Environmental 

Protection Agency is empowered and required by Title II of the Act to 

regulate greenhouse gas emissions from mobile sources (such as cars and 

trucks) if it decides that greenhouse gases “contribute to . . . air pollution 

which may reasonably be anticipated to endanger public health or 

welfare.” The EPA determined that greenhouse gases endanger human 

health and welfare, (Endangerment Finding), and so it issued regulations 

for mobile emissions, (Tailpipe Rule). 

These cases take as a given our decision in Massachusetts that the 

Act’s general definition of “air pollutant” includes greenhouse gases. One 

of the questions posed by these cases is whether those gases fall within 

the scope of the phrase “any air pollutant” as that phrase is used in the 

more specific provisions of the Act here at issue. The Court’s answer is 

“no.” I disagree. . . . 

The Tailoring Rule solves the practical problems that would have 

been caused by the 250 tpy threshold. But what are we to do about the 

statute’s language? The statute specifies a definite number—250, not 

100,000—and it says that facilities that are covered by that number must 

meet the program’s requirements. The statute says nothing about agency 

discretion to change that number. What is to be done? How, given the 

statute’s language, can the EPA exempt from regulation sources that 

emit more than 250 but less than 100,000 tpy of greenhouse gases (and 

that also do not emit other regulated pollutants at threshold levels)? 

The Court answers by (1) pointing out that regulation at the 250 tpy 

threshold would produce absurd results, (2) refusing to read the statute 

as compelling such results, and (3) consequently interpreting the phrase 

“any air pollutant” as containing an implicit exception for greenhouse 

gases. (Emphasis added.) Put differently, the Court reads the statute as 

defining “major emitting facility” to mean “stationary sources that have 

the potential to emit two hundred fifty tons per year or more of any air 

pollutant except for those air pollutants, such as carbon dioxide, with 

respect to which regulation at that threshold would be impractical or 

absurd or would sweep in smaller sources that Congress did not mean to 

cover.” 

. . . But I do not agree with the Court that the only way to avoid an 

absurd or otherwise impermissible result in these cases is to create an 

atextual greenhouse gas exception to the phrase “any air pollutant.”. . . . 

The implicit exception I propose reads almost word for word the same as 

the Court’s, except that the location of the exception has shifted. To 

http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4ND6-TF50-004B-Y00C-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4ND6-TF50-004B-Y00C-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4ND6-TF50-004B-Y00C-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4ND6-TF50-004B-Y00C-00000-00&context=1000516
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repeat, the Court reads the definition of “major emitting facility” as if it 

referred to “any source with the potential to emit two hundred fifty tons 

per year or more of any air pollutant except for those air pollutants, such 

as carbon dioxide, with respect to which regulation at that threshold 

would be impractical or absurd or would sweep in smaller sources that 

Congress did not mean to cover.” I would simply move the implicit 

exception, which I’ve italicized, so that it applies to “source” rather than 

“air pollutant”: “any source with the potential to emit two hundred fifty 

tons per year or more of any air pollutant except for those sources, such 

as those emitting unmanageably small amounts of greenhouse gases, with 

respect to which regulation at that threshold would be impractical or 

absurd or would sweep in smaller sources that Congress did not mean to 

cover.” 

From a legal, administrative, and functional perspective—that is, 

from a perspective that assumes that Congress was not merely trying to 

arrange words on paper but was seeking to achieve a real-world 

purpose—my way of reading the statute is the more sensible one. For one 

thing, my reading is consistent with the specific purpose underlying the 

250 tpy threshold specified by the statute. The purpose of that number 

was not to prevent the regulation of dangerous air pollutants that cannot 

be sensibly regulated at that particular threshold, though that is the 

effect that the Court’s reading gives the threshold. Rather, the purpose 

was to limit the PSD program’s obligations to larger sources while 

exempting the many small sources whose emissions are low enough that 

imposing burdensome regulatory requirements on them would be 

senseless. . . . 

I agree with the Court’s holding that stationary sources that are 

subject to the PSD program because they emit other (non-greenhouse-

gas) pollutants in quantities above the statutory threshold—those 

facilities that the Court refers to as “anyway” sources—must meet the 

“best available control technology” requirement of § 7475(a)(4) with 

respect to greenhouse gas emissions. I therefore join Part II-B-2 of the 

Court’s opinion. But as for the Court’s holding that the EPA cannot 

interpret the language at issue here to cover facilities that emit more 

than 100,000 tpy of greenhouse gases by virtue of those emissions, I 

respectfully dissent. 

■ JUSTICE ALITO, with whom JUSTICE THOMAS joins, concurring in part 

and dissenting in part. 

In Massachusetts v. EPA, 549 U.S. 497 (2007), this Court considered 

whether greenhouse gases fall within the Clean Air Act’s general 

definition of an air “pollutant.” The Environmental Protection Agency 

cautioned us that “key provisions of the [Act] cannot cogently be applied 

to [greenhouse gas] emissions,” but the Court brushed the warning aside 

and had “little trouble” concluding that the Act’s “sweeping definition” of 

a pollutant encompasses greenhouse gases. I believed Massachusetts v. 

http://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:4YF7-GMD1-NRF4-448M-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4ND6-TF50-004B-Y00C-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4ND6-TF50-004B-Y00C-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4ND6-TF50-004B-Y00C-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4ND6-TF50-004B-Y00C-00000-00&context=1000516
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EPA was wrongly decided at the time, and these cases further expose the 

flaws with that decision. . . . 

I do not agree, however, with the Court’s conclusion that what it 

terms “anyway sources,” i.e., sources that are subject to PSD and Title V 

permitting as the result of the emission of conventional pollutants, must 

install “best available control technology” (BACT) for greenhouse gases. 

As is the case with the PSD and Title V thresholds, trying to fit 

greenhouse gases into the BACT analysis badly distorts the scheme that 

Congress adopted. . . . 

——— 

QUESTIONS AND DISCUSSION 

1. Justice Scalia, Justice Breyer, and Justice Alito all agree that the CAA’s 

100,000 tpy provision does not make sense when applied to greenhouse 

gases. Why not? Should EPA have simply applied the standard as written 

even if “decade-long delays in issuing permits would become common, 

causing construction projects to grind to a halt nationwide?” Should EPA be 

allowed to choose a more sensible number (as Justice Breyer suggests)? Or 

does the mismatch between the 100,000 tpy provision and greenhouse gases 

suggest that the CAA should not be applied to climate change at all (as 

Justice Alito concludes)? 

2. EPA’s Clean Power Plan (CPP) would result in a much greater 

expansion of the CAA’s application to climate change. See Carbon Pollution 

Emission Guidelines for Existing Stationary Sources: Electric Utility 

Generating Units; Final Rule, 80 Fed. Reg. 64661 (2015). The CPP contains 

final emission guidelines that states must follow in developing plans to 

reduce greenhouse gas emissions from existing fossil fuel-fired electric power 

plants. The CAA grandfathers the emission of traditional air pollutants from 

such power plants, and many of them have remained open long after 

Congress expected when it passed the CAA in 1970. In the CPP, EPA would 

direct states to regulate those power plants with specific requirements 

tailored to the unique characteristics of each state. The CPP has generated 

an enormous amount of commentary, pro and con, from those who regard the 

rule alternately as an essential step in addressing climate change and air 

pollution more generally and those who see it as an end run around Congress 

(which has declined to enact comprehensive climate change legislation) and 

as an unprecedented interference with state regulatory authority over 

energy production. The Supreme Court has stayed the application of the CPP 

pending the resolution of legal challenges in the D.C. Circuit. See North 

Dakota v. EPA, 136 S. Ct. 999 (U.S. 2016). 

——— 

PROBLEM EXERCISE 

The Center for Biological Diversity (CBD) has petitioned EPA to 

establish national ambient air quality standards (NAAQS) for carbon 

dioxide and other greenhouse gas pollution under the Clean Air Act 
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(CAA). The petition seeks to have greenhouse gases designated as air 

pollutants and atmospheric CO2 capped at 350 parts per million (ppm), 

the level leading scientists say is necessary to avoid the worst impacts of 

global warming. 

“It’s time to use our strongest existing tool for reducing greenhouse 

gas pollution—the Clean Air Act. The Act’s provisions should cap carbon 

pollution at no more than 350 parts per million,” said Kassie Siegel, an 

author of the petition and director of the CBD’s Climate Law Institute. 

“For four decades, this law has protected the air we breathe—and it’s 

done that through a proven, successful system of pollution control that 

saves lives and creates economic benefits vastly exceeding its costs. . . . 

Rather than perpetually wait for flawed and inadequate new climate 

legislation before taking meaningful action, the Obama administration 

can and must use the existing authorities under the Clean Air Act to set 

a target of 350 parts per million to protect the climate and our future,” 

said Siegel. 

The Administrator of EPA has asked you—the agency’s general 

counsel—to write a memo explaining (1) the legal standards governing 

whether EPA should grant or deny the CBD’s petition, (2) what actions 

the CAA requires or allows EPA to take if it grants the petition, and (3) 

the legal standards by which the courts will review EPA’s decision to 

grant or deny the petition. 

——— 

B. THE ENDANGERED SPECIES ACT 

We began this book by examining the ESA in the context of the Delhi 

Sands Flower-Loving Fly in chapter 1 and more generally in chapter 2. 

Historically, habitat loss has been the leading threat to the survival of 

listed species, and residential and commercial development has been 

responsible for much of that habitat loss. Increasingly, though, climate 

change threatens species as well. The Elkhorn coral and the Staghorn 

coral were the first species to be listed under the ESA because of the 

threat posed by climate change. See Endangered and Threatened 

Species: Final Listing Determinations for Elkhorn Coral and Staghorn 

Coral, 71 Fed. Reg. 26852 (2006). Other species have been listed since 

then, and many petitions to list many more species can be expected. Once 

listed, how does the ESA apply to a species, and how does it apply to the 

threat posed by climate change? 

http://www.westlaw.com/find/default.wl?ft=Y&db=0001037&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=0316887457&fn=_top&findtype=Y&vr=2.0&wbtoolsId=0316887457&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0001037&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=0316887457&fn=_top&findtype=Y&vr=2.0&wbtoolsId=0316887457&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0001037&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=0316887457&fn=_top&findtype=Y&vr=2.0&wbtoolsId=0316887457&HistoryType=F


678 APPROACHES TO ENVIRONMENTAL LAW PART 1 

 

  

Safari Club International v. Salazar 
United States Court of Appeals for the District of Columbia Circuit, 2013. 

709 F.3d 1. 

■ EDWARDS, SENIOR CIRCUIT JUDGE: 

In 2005, the Center for Biological Diversity petitioned the Secretary 

of the Interior and the Fish and Wildlife Service (“FWS” or “agency”) to 

list the polar bear under the Endangered Species Act (“ESA” or “Act”). 

When a species such as the polar bear is listed as either “threatened” or 

“endangered” under the Act, it is then subject to a host of protective 

measures designed to conserve the species. After a three-year 

rulemaking process, FWS found that, due to the effects of global climate 

change, the polar bear is likely to become an endangered species and face 

the threat of extinction within the foreseeable future. See generally 

Determination of Threatened Status for the Polar Bear (Ursus 

maritimus) Throughout Its Range (“Listing Rule”), 73 Fed.Reg. 28,212 

(May 15, 2008). The agency thus concluded that the polar bear should be 

listed as a threatened species. 

A number of industry groups, environmental organizations, and 

states challenged the Listing Rule as either overly restrictive or 

insufficiently protective of the polar bear. These challenges were 

consolidated as a Multidistrict Litigation case in the U.S. District Court 

for the District of Columbia. After a hearing on the parties’ submissions, 

the District Court granted summary judgment to FWS and rejected all 

challenges to the Listing Rule. See generally In re Polar Bear Endangered 

Species Act Listing and § 4(d) Rule Litigation, 794 F. Supp. 2d 65 

(D.D.C.2011). Joint Appellants filed a timely appeal to contest the 

District Court’s judgment. They contend that the Listing Rule is 

arbitrary and capricious under the Administrative Procedure Act 

(“APA”), 5 U.S.C. § 706(2)(A), and that FWS’s action should be reversed 

because of a series of deficiencies in the rulemaking process and the 

Listing Rule itself. 

The appellate court’s task in a case such as this is a “narrow” one. 

Motor Vehicle Mfrs. Ass’n of U.S., Inc. v. State Farm Mut. Auto. Ins. Co., 

463 U.S. 29, 43 (1983). Our principal responsibility here is to determine, 

in light of the record considered by the agency, whether the Listing Rule 

is a product of reasoned decisionmaking. It is significant that Appellants 

have neither pointed to mistakes in the agency’s reasoning nor adduced 

any data or studies that the agency overlooked. In addition, Appellants 

challenge neither the agency’s findings on climate science nor on polar 

bear biology. Rather, the principal claim advanced by Appellants is that 

FWS misinterpreted and misapplied the record before it. We disagree. 

In rejecting this appeal, we are guided by the Supreme Court’s 

admonition that “a court is not to substitute its judgment for that of the 

agency,” id., particularly in cases where the issues “require[ ] a high level 

of technical expertise,” Marsh v. Or. Natural Res. Council, 490 U.S. 360, 

http://www.westlaw.com/find/default.wl?ft=Y&db=0000506&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2029964737&fn=_top&findtype=Y&vr=2.0&wbtoolsId=2029964737&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0001037&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=0338249058&fn=_top&findtype=Y&vr=2.0&wbtoolsId=0338249058&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0001037&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=0338249058&fn=_top&findtype=Y&vr=2.0&wbtoolsId=0338249058&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0001037&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=0338249058&fn=_top&findtype=Y&vr=2.0&wbtoolsId=0338249058&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0004637&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2025603618&fn=_top&findtype=Y&vr=2.0&wbtoolsId=2025603618&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0004637&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2025603618&fn=_top&findtype=Y&vr=2.0&wbtoolsId=2025603618&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0004637&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2025603618&fn=_top&findtype=Y&vr=2.0&wbtoolsId=2025603618&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&referencepositiontype=S&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1983129661&fn=_top&referenceposition=43&findtype=Y&vr=2.0&db=0000780&wbtoolsId=1983129661&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&referencepositiontype=S&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1983129661&fn=_top&referenceposition=43&findtype=Y&vr=2.0&db=0000780&wbtoolsId=1983129661&HistoryType=F
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377 (1989). Given these considerations and the evident thoroughness and 

care of FWS’s explanation for its decision, we can only conclude, as did 

the District Court, that Appellants’ challenges “amount to nothing more 

than competing views about policy and science.” Accordingly, we affirm 

the judgment of the District Court. 

I. Background 

The District Court’s opinion contains an extensive summary of the 

factual and procedural record, so it is unnecessary for us to recite all of 

that information here. Instead, we offer the following background 

statement for convenience and clarity. 

A. The Endangered Species Act 

Congress passed the ESA in 1973 “to provide a means whereby the 

ecosystems upon which endangered species and threatened species 

depend may be conserved, [and] to provide a program for the 

conservation of such endangered species and threatened species.” 16 

U.S.C. § 1531(b). “The term ‘endangered species’ means any species 

which is in danger of extinction throughout all or a significant portion of 

its range. . . .” Id. § 1532(6). “The term ‘threatened species’ means any 

species which is likely to become an endangered species within the 

foreseeable future throughout all or a significant portion of its range.” Id. 

§ 1532(20). The Secretaries of Interior and Commerce are obligated to 

publish and maintain a list of all species determined to be endangered or 

threatened. Id. § 1533(c)(1). The Secretaries have delegated this 

authority to FWS and the National Marine Fisheries Service, depending 

on the species at issue. 50 C.F.R. § 402.01(b). 

The ESA empowers an “interested person” to petition the 

appropriate agency for the listing of any species. 16 U.S.C. 

§ 1533(b)(3)(A). Upon receiving such a petition, the agency “determine[s] 

whether [the] species is an endangered species or a threatened species 

because of any of the following factors: (A) the present or threatened 

destruction, modification, or curtailment of its habitat or range; (B) 

overutilization for commercial, recreational, scientific, or educational 

purposes; (C) disease or predation; (D) the inadequacy of existing 

regulatory mechanisms; or (E) other natural or manmade factors 

affecting its continued existence.” Id. § 1533(a)(1) (emphasis added). The 

agency makes a listing determination “solely on the basis of the best 

scientific and commercial data available . . . after conducting a review of 

the status of the species and after taking into account those efforts, if 

any, being made by any State or foreign nation . . . to protect such 

species.” Id. § 1533(b)(1)(A). 

B. The Listing Rule 

On February 16, 2005, the Center for Biological Diversity petitioned 

the Secretary of the Interior to list the polar bear as threatened under 

the ESA because of the effects of global climate change on polar bear 

habitat. On December 21, 2006, following peer review and multiple 

http://www.westlaw.com/find/default.wl?ft=Y&referencepositiontype=S&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1989063360&fn=_top&referenceposition=377&findtype=Y&vr=2.0&db=0000780&wbtoolsId=1989063360&HistoryType=F
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opportunities for public comment, FWS completed a 262-page Status 

Review. See generally Scott Schliebe et al., Range-Wide Status Review of 

the Polar Bear (Ursus Maritimus) (Dec. 21, 2006). (The Status Review is 

posted on FWS’s website at http://www.fws.gov/.) Shortly thereafter, on 

January 9, 2007, FWS published a proposed rule to list the species as 

threatened; this action triggered a 90-day public comment period. See 

generally 12-Month Petition Finding and Proposed Rule to List the Polar 

Bear (Ursus maritimus) as Threatened Throughout Its Range, 72 

Fed.Reg. 1064 (Jan. 9, 2007). . . . 

FWS published the final Listing Rule on May 15, 2008. The Listing 

Rule concludes that “the polar bear is likely to become an endangered 

species within the foreseeable future throughout all of its range” and 

should therefore be listed as threatened. 

The Listing Rule explains in detail the taxonomy, evolution, and 

population of the species. Some of the principal findings are as follows: 

Polar bears evolved in sea ice habitats and as a result are 

evolutionarily adapted to this habitat. 

* * * 

Over most of their range, polar bears remain on the sea ice 

year-round or spend only short periods on land. However, some 

polar bear populations occur in seasonally ice-free environs and 

use land habitats for varying portions of the year. 

* * * 

Although polar bears are generally limited to areas where 

the sea is ice-covered for much of the year, they are not evenly 

distributed throughout their range on sea ice. They show a 

preference for certain sea ice characteristics, concentrations, 

and specific sea ice features. Sea-ice habitat quality varies 

temporally as well as geographically. Polar bears show a 

preference for sea ice located over and near the continental 

shelf, likely due to higher biological productivity in these areas 

and greater accessibility to prey in near-shore shear zones and 

polynyas (areas of open sea surrounded by ice) compared to 

deep-water regions in the central polar basin. Bears are most 

abundant near the shore in shallow-water areas, and also in 

other areas where currents and ocean upwelling increase 

marine productivity and serve to keep the ice cover from 

becoming too consolidated in winter. 

* * * 

Polar bears are distributed throughout the ice-covered 

waters of the circumpolar Arctic, and rely on sea ice as their 

primary habitat. Polar bears depend on sea ice for a number of 

purposes, including as a platform from which to hunt and feed 

upon seals; as habitat on which to seek mates and breed; as a 

http://www.fws.gov/
http://www.westlaw.com/find/default.wl?ft=Y&db=0001037&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=0329596000&fn=_top&findtype=Y&vr=2.0&wbtoolsId=0329596000&HistoryType=F
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platform to move to terrestrial maternity denning areas, and 

sometimes for maternity denning; and as a substrate on which 

to make long-distance movements. 

* * * 

The total number of polar bears worldwide is estimated to 

be 20,000–25,000. Polar bears are not evenly distributed 

throughout the Arctic, nor do they comprise a single nomadic 

cosmopolitan population, but rather occur in 19 relatively 

discrete populations. The use of the term “relatively discrete 

population” in this context is not intended to equate to the Act’s 

term “distinct population segments.” Boundaries of the 19 polar 

bear populations have evolved over time and are based on 

intensive study of movement patterns, tag returns from 

harvested animals, and, to a lesser degree, genetic analysis. The 

scientific studies regarding population bounds began in the 

early 1970s and continue today. [The Listing Rule adopts] the 

use of the term “population” to describe polar bear management 

units consistent with their designation by the World 

Conservation Union-International Union for Conservation of 

Nature and Natural Resources (IUCN), Species Survival 

Commission (SSC) Polar Bear Specialist Group (PBSG) with 

information available as of October 2006, and to describe a 

combination of two or more of these populations into 

“ecoregions.” . . . Although movements of individual polar bears 

overlap extensively, telemetry studies demonstrate spatial 

segregation among groups or stocks of polar bears in different 

regions of their circumpolar range. These patterns, along with 

information obtained from survey and reconnaissance, marking 

and tagging studies, and traditional knowledge, have resulted 

in recognition of 19 relatively discrete polar bear populations. 

Genetic analysis reinforces the boundaries between some 

designated populations while confirming the existence of 

overlap and mixing among others. 

The Listing Rule also explains that studies of the nineteen polar bear 

populations have divided the species into four “physiographically 

different functional groups or ‘ecoregions’ in order to forecast future polar 

bear population status on the basis of current knowledge of polar bear 

populations, their relationships to sea ice habitat, and predicted changes 

in sea ice and other environmental variables.” The Listing Rule then 

discusses the Archipelago, Seasonal Ice, Divergent, and Convergent 

ecoregions in some depth. 

FWS cited three principal considerations in determining that polar 

bears should be listed as a threatened species. First, the polar bear 

depends on sea ice for its survival. Second, sea ice is declining. On this 

point, the Listing Rule states: 



682 APPROACHES TO ENVIRONMENTAL LAW PART 1 

 

  

Polar bears evolved to utilize the Arctic sea ice niche and are 

distributed throughout most ice-covered seas of the Northern 

Hemisphere. We find, based upon the best available scientific 

and commercial information, that polar bear habitat—

principally sea ice—is declining throughout the species’ range, 

that this decline is expected to continue for the foreseeable 

future, and that this loss threatens the species throughout all of 

*6 its range. Therefore, we find that the polar bear is likely to 

become an endangered species within the foreseeable future 

throughout all of its range. 

Third, climatic changes have and will continue to reduce the extent 

and quality of Arctic sea ice. 

FWS concluded that these findings satisfied two of the statutory 

listing factors: (A) the threatened destruction of the species’ habitat or 

range, and (D) the inadequacy of existing regulatory mechanisms to 

preserve the species. 

In aggregating data on climate change and sea ice, FWS relied on a 

variety of published studies and reports, including those of the 

Intergovernmental Panel on Climate Change (“IPCC”). FWS explained 

that 

[t]he rapid retreat of sea ice in the summer and overall 

diminishing sea ice throughout the year in the Arctic is 

unequivocal and extensively documented in scientific literature. 

Further extensive recession of sea ice is projected by the 

majority of state-of-the-art climate models, with a seasonally 

ice-free Arctic projected by the middle of the 21st century by 

many of those models. 

Noting that sea ice had reached a record low in the summer of 2007, FWS 

also explained that “[t]he observational record indicates that current 

summer sea ice losses appear to be about 30 years ahead of the ensemble 

of modeled values, which suggests that a transition towards a seasonally 

ice-free Arctic might occur sooner than the models indicate.” 

The agency’s assessment of the species’ dependence on sea ice 

derives from peer reviewed studies on polar bear biology and behavior, 

observed polar bear demographics, and population modeling. As noted 

above, FWS explained that the bears are highly dependent on sea ice, 

“including as a platform from which to hunt and feed upon seals; as 

habitat on which to seek mates and breed; as a platform to move to 

terrestrial maternity denning areas, and sometimes for maternity 

denning; and as a substrate on which to make long-distance movements.” 

The Listing Rule anticipates that changes to the polar bear’s habitat will 

soon pose an existential threat to the species: 

Productivity, abundance, and availability of ice seals, the polar 

bear’s primary prey base, would be diminished by the projected 

loss of sea ice, and energetic requirements of polar bears for 
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movement and obtaining food would increase. Access to 

traditional denning areas would be affected. In turn, these 

factors would cause declines in the condition of polar bears from 

nutritional stress and reduced productivity. As already 

evidenced in the Western Hudson Bay and Southern Beaufort 

Sea populations, polar bears would experience reductions in 

survival and recruitment rates. The eventual effect is that polar 

bear populations would decline. The rate and magnitude of 

decline would vary among populations, based on differences in 

the rate, timing, and magnitude of impacts. However, within the 

foreseeable future, all populations would be affected, and the 

species is likely to become in danger of extinction throughout all 

of its range due to declining sea ice habitat. 

C. The District Court’s Decision 

Soon after publication of the Listing Rule, nearly a dozen challenges 

were filed to contest FWS’s action. Several plaintiffs argued that the 

listing was unwarranted because the agency failed to establish a 

foreseeable risk of extinction. Others argued the opposite—that the 

species should have been listed as endangered because it faced an 

imminent risk of extinction. These actions were consolidated before the 

District Court as a Multidistrict Litigation case. . . . After a lengthy 

review of Appellants’ arguments, the District Court concluded that it was 

“simply not persuaded that [FWS’s] decision to list the polar bear as a 

threatened species under the ESA was arbitrary and capricious.” 

Appellants challenge this decision and several conservation groups have 

intervened on behalf of FWS. 

II. Analysis 

Appellants’ principal claim on appeal is that FWS misapplied the 

statutory criteria for a listing decision by ignoring or misinterpreting the 

record before it and failing to articulate the grounds for its decision. In 

particular, Appellants contend that: (1) FWS failed to adequately explain 

each step in its decisionmaking process, particularly in linking habitat 

loss to a risk of future extinction; (2) FWS erred by issuing a single, 

range-wide determination; (3) FWS relied on defective population 

models; (4) FWS misapplied the term “likely” when it determined that 

the species was likely to become endangered; (5) FWS erred in selecting 

a period of 45 years as the “foreseeable future”; (6) FWS failed to “take 

into account” Canada’s polar bear conservation efforts; and (7) FWS 

violated Section 4(i) of the ESA by failing to give an adequate response 

to the comments submitted by the State of Alaska regarding the listing 

decision. For the reasons discussed below, we find these arguments 

meritless. 

A. Standard of Review 

We will uphold an agency action unless we find it to be “arbitrary, 

capricious, an abuse of discretion, or otherwise not in accordance with 
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law.” 5 U.S.C. § 706(2)(A). This standard applies to our review of ESA 

listing decisions. Under the arbitrary and capricious standard, the 

reviewing court determines whether the agency “considered the factors 

relevant to its decision and articulated a rational connection between the 

facts found and the choice made.” “The Supreme Court has explained that 

an agency acts arbitrarily or capriciously if it ‘has relied on factors which 

Congress has not intended it to consider, entirely failed to consider an 

important aspect of the problem, offered an explanation for its decision 

that runs counter to the evidence before the agency, or is so implausible 

that it could not be ascribed to a difference in view or the product of 

agency expertise.’ ” “The scope of review under the ‘arbitrary and 

capricious’ standard is narrow and a court is not to substitute its 

judgment for that of the agency.” Deference is especially warranted 

where the decision at issue “requires a high level of technical expertise.” 

“In a case like the instant one, in which the District Court reviewed an 

agency action under the APA, we review the administrative action 

directly, according no particular deference to the judgment of the District 

Court.” 

B. The Agency’s Decision 

The Listing Rule rests on a three-part thesis: the polar bear is 

dependent upon sea ice for its survival; sea ice is declining; and climatic 

changes have and will continue to dramatically reduce the extent and 

quality of Arctic sea ice to a degree sufficiently grave to jeopardize polar 

bear populations. No part of this thesis is disputed and we find that 

FWS’s conclusion—that the polar bear is threatened within the meaning 

of the ESA—is reasonable and adequately supported by the record. 

The Listing Rule is the product of FWS’s careful and comprehensive 

study and analysis. Its scientific conclusions are amply supported by data 

and well within the mainstream on climate science and polar bear 

biology. Thirteen of the fourteen peer reviewers to whom FWS submitted 

the proposed rule found that it generally “represented a thorough, clear, 

and balanced review of the best scientific information available from both 

published and unpublished sources of the current status of polar bears” 

and that it “justified the conclusion that polar bears face threats 

throughout their range.” Only one peer reviewer dissented, “express[ing] 

concern that the proposed rule was flawed, biased, and incomplete, that 

it would do nothing to address the underlying issues associated with 

global warming, and that a listing would be detrimental to the Inuit of 

the Arctic.” 

As we discuss below, several of Appellants’ challenges rely on 

portions of the record taken out of context and blatantly ignore FWS’s 

published explanations. Others, as the District Court correctly explained, 

“amount to nothing more than competing views about policy and science,” 

on which we defer to the agency. 

Significantly, Appellants point to no scientific findings or studies 

that FWS failed to consider in promulgating the Listing Rule. At oral 
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argument, Appellants’ counsel acknowledged that Appellants do not 

claim that FWS failed to use the “best scientific and commercial data 

available” as required by 16 U.S.C. § 1533(b)(1)(A). Rather, “Appellants 

merely disagree with the implications of the data for the species’ 

continued viability.” 

Where, as here, the foundational premises on which the agency 

relies are adequately explained and uncontested, scientific experts (by a 

wide majority) support the agency’s conclusion, and Appellants do not 

point to any scientific evidence that the agency failed to consider, we are 

bound to uphold the agency’s determination. Therefore we affirm the 

District Court’s decision to uphold the Listing Rule. . . . 

QUESTIONS AND DISCUSSION 

1. The number of polar bears is generally stable, but climate change could 

drive polar bears to extinction. The listing of the polar bear, therefore, 

depended on the meaning of the ESA’s terms “likely” and “foreseeable.” The 

ESA provides that a species is “threatened” if it “is likely to become an 

endangered species within the foreseeable future throughout all or a 

significant portion of its range.” 16 U.S.C. § 1532(20) (emphasis added). 

Neither “likely” nor “foreseeable” are defined in the ESA. The IPCC defines 

“likely” as 67-to-90 percent certainty, which the FWS acknowledged in its 

polar bear listing decision, but the court held that the FWS was permitted to 

adhere to follow a more generalized approach to the likelihood that the polar 

bear would become endangered. Similarly, the FWS determines 

foreseeability on a case-by-case basis, and the court deferred to the agency’s 

choice of a 45-year period with respect to the polar bear. 

2. Besides requiring the listing of new species, climate change may also 

keep already-listed species under the protection of the ESA. For example, 

the FWS declined to delist the marbled murrelet in part because “[w]hile 

seabirds such as the murrelet have life-history strategies adapted to variable 

marine environments, ongoing and future climate change could present 

changes of a rapidity and scope outside the adaptive range of murrelets.” 

Endangered and Threatened Wildlife and Plants; 12-Month Finding on a 

Petition To Remove the Marbled Murrelet (Brachyramphus marmoratus) 

From the List of Endangered and Threatened Wildlife, 75 Fed. Reg. 3424, 

3431 (2010). How will the prolonged application of the ESA affect the efforts 

to address climate change and to protect biodiversity? 

3. Suppose that a species is listed because of concerns about climate 

change. As explained in chapter 2, the ESA requires a number of actions 

regarding listed species, including the designation of critical habitat, the 

preparation of a recovery plan, the avoidance of any federal agency actions 

that would jeopardize the survival of a species or its critical habitat, and a 

prohibition on the “take” of any species. The most important—and yet 

unanswered—question about how the ESA applies to climate change is 

whether a greenhouse gas emitter illegally jeopardizes or takes a species that 

may be many miles away. For example, would the EPA prohibit the 

construction of a coal-fired power plant in Virginia because the resulting 

http://www.westlaw.com/find/default.wl?ft=L&docname=16USCAS1532&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000546&wbtoolsId=16USCAS1532&HistoryType=F
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greenhouse gases would harm the polar bear in the Arctic? That specific 

question has been answered, for now, by a FWS rule that exempts the polar 

bear from such legal scrutiny based on a so-called 4(d) rule available only for 

threatened species. See Special Rule for the Polar Bear Under Section 4(d) of 

the Endangered Species Act, 78 Fed. Reg. 11766 (2013). Environmental 

activists such as the Center for Biological Diversity hope to employ the ESA 

to regulate greenhouse gas emissions. By contrast, one of us has observed 

that 

it is difficult to conceive of how the agency would go about 

aggressively regulating greenhouse gas emissions through the 

jeopardy consultation program. The FWS does not have the 

pollution control expertise of the EPA, nor does any provision of the 

ESA explicitly provide authority to engage in emissions regulation. 

Given that all emission sources contribute to warming effects, the 

threat of jeopardy findings would have to be applied universally to 

all sources. This, in turn, might induce emission sources to engage 

in emission offsets (e.g., by purchasing forestation credits) or 

technological and operational emission reductions. But is the FWS 

equipped to assume the role of nation-wide regulator of farms, 

industrial facilities, auto emissions, and everything else? In short, 

the idea that all emission sources present jeopardy conditions to 

each and every climate-threatened species would prove too much, 

and likely render the ESA and the FWS political targets in the first 

degree. 

J.B. Ruhl, Climate Change and the Endangered Species Act: Building 

Bridges to the No-Analog Future, 88 B.U. L. REV. 1, 44–47 (2008). 

——— 

C. NATIONAL ENVIRONMENTAL POLICY ACT 

NEPA, as described in chapter 5, requires federal agencies to study 

the environmental impacts of their actions before they take them. NEPA 

does not impose any substantive obligations; instead, it produces 

information that can be used by federal agencies and other parties who 

are interested in whether to pursue a particular project. As applied to 

climate change, NEPA could provide insight both into activities that are 

responsible for climate change and activities that are affected by climate 

change. Again, federal agencies and courts are still trying to determine 

precisely what role NEPA should have in the response to climate change. 
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Center for Biological Diversity v. Kempthorne 
United States Court of Appeals for the Ninth Circuit, 2009. 

588 F.3d 701. 

■ FARRIS, CIRCUIT JUDGE: 

I. Background 

In August 2006, the United States Fish and Wildlife Service 

promulgated five-year regulations under the Marine Mammal Protection 

Act § 101(a)(5) that authorize for a five-year period the non-lethal “take” 

of polar bears and Pacific walrus by oil and gas activities in and along 

the Beaufort Sea on the Northern Coast of Alaska. 50 C.F.R. § 18. The 

term “take” means “to harass, hunt, capture, or kill, or to attempt to 

harass, hunt, capture, or kill any marine mammal.” 16 U.S.C. § 1362 (13). 

Under the regulations, individual oil and gas operators may apply to the 

Service for a “letter of authorization.” The LOA, if granted, lasts for up 

to a year. 

As of 2002, there were an estimated 2,200 polar bears in the South 

Beaufort Sea. Polar bears move according to the location of sea ice and 

prey, migrating south in the winter with the advance of the sea ice and 

returning north in the summer with the sea ice’s retreat. They spend 

most of their time far offshore in the active ice zone, spending only a 

limited time on land to feed, to den, or to travel elsewhere. The pregnant 

females enter “maternity dens” in November, give birth to about two cubs 

around the new year and emerge from the den in March or April. A 

premature departure endangers the underdeveloped cubs. Most dens are 

located on pack ice, but some are located on land. Ringed seal pups are 

an essential source of food for polar bears, especially because adult polar 

bears require large quantities of seal fat to survive. 

Polar bears are vulnerable to climate change. Acute threats posed by 

a warming climate include the loss of sea ice habitat; the resulting 

increased use of coastal environments and therefore more frequent 

encounters with humans; changes in body fitness, particularly reduction 

of fat stores in denning females; a decline in cub survival rate; reduction 

in available prey such as ringed seals; and increased energetic needs in 

hunting for seals as well as traveling and swimming longer distances due 

to reduced ice pack. Changes to the polar bear population have been 

observed. Distribution has shifted, with more frequent terrestrial 

denning, and there have been declines in physical condition, reproductive 

success, survival, and population. 

A warming climate poses similar threats to Pacific walrus, but these 

threats are not emphasized in the record or in the party briefs. 

The oil and gas industry has conducted exploration, development, 

and production along the Beaufort Sea and the Northern coast of Alaska 

since 1968. The 2006 incidental take regulations were preceded by 

similar regulations published in 1993, 1995, 1999, 2000 (twice), and 

2003. 58 Fed. Reg. 60, 402 (1993); 60 Fed. Reg. 42, 805 (1995); 64 Fed. 
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Reg. 4, 328 (1999); 65 Fed. Reg. 5, 275 (2000); 65 Fed. Reg. 16, 828 (2000); 

and 68 Fed. Reg. 66, 744 (2003). Such past regulation yielded much 

information about the industry’s interactions with polar bears and 

walrus. 

Prior to issuing the 2006 regulations, the Service evaluated the 

impact of the oil and gas industry on polar bears and walrus. With respect 

to bears, it found that past interaction has been “minimal.” Most industry 

activity is conducted on land, away from the ice floes that polar bears 

prefer. Therefore, most encounters are only short-term behavioral 

disturbances. It is unlikely that oil and gas activities will physically 

obstruct or impede polar bear movement. Since 1993, there have been no 

bears killed by industrial activities. 

Nevertheless, from 1993 to 2004, there were more than 700 sightings 

of polar bears related to industrial activities. More recently, sightings 

have increased. Production facilities may negatively affect denning 

females, with industrial noise causing females to abandon their dens 

prematurely and endanger their offspring. However, industrial noise-

producing activity may need to be very close to the den to cause such a 

response, and bears may even acclimate to such noises. The Service found 

that the impact would likely be consistent with that during previous 

periods of regulation. The impact would be negligible. 

With respect to walrus, the Service also predicted that the impact 

would be negligible. Walrus are uncommon in the Beaufort Sea. Between 

1993 and 2004, only nine were observed in the area, and there is no 

evidence that a walrus has been injured directly during an interaction 

with the oil and gas industry. 

Pursuant to the National Environmental Policy Act, and before 

issuing the final 2006 regulations, the Service produced an 

environmental assessment but not an environmental impact statement. 

The purpose of the Service’s EA in this context was not to evaluate “the 

impact of industry on polar bears and Pacific walrus”—the regulations 

themselves serve that purpose—but rather to “evaluate[ ] the impact of 

issuing incidental take regulations” as opposed to permitting industrial 

activities in the absence of such regulation. With this understanding, and 

based on the same information, the Service concluded that the incidental 

take regulation was likely to have no significant impact on the 

populations, recruitment, or survival of polar bears and walrus in the 

Beaufort Sea region. The EA acknowledged that climate change could 

affect the degree of impact on polar bears, but resolved that the 

magnitude of this effect was unclear. 

Plaintiff Center for Biological Diversity is an organization devoted 

to protecting the habitat of endangered species. Plaintiff Pacific 

Environment is a similar organization. Their members have viewed polar 

bears and walrus in the region, enjoy doing so, and have plans to return. 

In February 2007, the Center, along with Pacific Environment, filed this 
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action alleging that the Service regulations violate the MMPA and 

NEPA. Venue was transferred to the District of Alaska. 

Following counter motions for summary judgment and briefing on 

the merits, the district court granted summary judgment to the 

defendants, upholding the regulations. The plaintiffs appeal. . . . 

VI. National Environmental Policy Act 

NEPA requires the production of an environmental impact 

statement for “major Federal actions significantly affecting the quality of 

the human environment.” 42 U.S.C. § 4332(C). An environmental 

assessment is a “concise public document” that “[b]riefly provide[s] 

sufficient evidence and analysis for determining whether to prepare an 

[EIS] or a finding of no significant impact.” 40 C.F.R. § 1508.9 (a); 

Anderson v. Evans, 371 F.3d 475, 488 (9th Cir. 2004). 

If an agency issues a finding of no significant impact, “it must supply 

a ‘convincing statement of reasons’ to explain why a project’s impacts are 

insignificant.” Blue Mountains Biodiversity Project v. Blackwood, 161 

F.3d 1208, 1212 (9th Cir. 1998). Such a statement is necessary to show 

that the agency took the requisite “ ‘hard look’ at the consequences of its 

action.” Environmental Protection Information Center v. U.S. Forest 

Serv., 451 F.3d 1005, 1009 (9th Cir. 2006). A finding of no significant 

impact violates NEPA if it “fail[s] to address certain crucial factors, 

consideration of which [is] essential to a truly informed decision.” Found. 

for N. Am. Wild Sheep v. U.S. Dept. of Agr., 681 F.2d 1172, 1178 (9th Cir. 

1982). 

A. Finding of No Significant Impact 

The plaintiffs argue that the Service’s finding of no significant 

impact was arbitrary and capricious because it failed to address “the 

impacts to polar bears from disturbance by oil and gas activities in the 

context of a warming climate.” The Service’s EA did acknowledge climate 

change and enumerated its long term effects on polar bears, including 

“increased use of coastal environments, increased bear/human 

encounters, changes in polar bear body condition, decline in cub survival, 

and increased potential for stress and mortality, and energetic needs in 

hunting for seals, as well as traveling and swimming to denning sites and 

feeding areas.” 

The plaintiffs do not allege that the EA’s list is incomplete, but 

rather that the EA failed to synthesize these concerns with the 

multiplying effects of oil and gas activities. However, the plaintiffs point 

merely to evidence that global warming poses a generalized threat to 

polar bear populations. Such evidence does not demonstrate that non-

lethal takes within a particular industry and during a particular period 

of time are likely to have significant impact. 

The plaintiffs next argue that the Service’s conclusion “runs counter 

to the evidence before the agency” because negative impacts to the South 

Beaufort Sea polar bears were already well-documented. Assuming that 
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such impacts were well-documented, their relationship to oil and gas 

activities was not. To the contrary, the administrative record tends to 

show that the oil and gas industry has little impact on polar bears. Not 

one polar bear death associated with Industry has occurred during the 

period covered by incidental take regulations. Interactions between bears 

and people associated with Industry have been rare. A typical incidental 

take provokes only short-term change and pose little threat to survival 

and recruitment. 

Furthermore, the EA provides convincing reasons to believe that 

incidental take regulations will ameliorate the impact of takes. LOAs 

include mitigating guidelines that minimize disturbances to, among 

other things, denning females. These considerations, all explicitly 

analyzed in the EA, demonstrate that the Service took a “hard look” at 

the consequences of its actions. Its conclusion was reasonable and not 

arbitrary. 

B. Failure to produce an EIS 

Next, the plaintiffs argue that the Service acted arbitrarily in failing 

to produce an Environmental Impact Statement. Such statements are 

necessary where effects are “highly uncertain or involve unique or 

unknown risks.” 40 C.F.R. § 1508.27(b)(5). We have held that 

“regulations do not anticipate the need for an EIS anytime there is some 

uncertainty, but only if the effects of the project are ‘highly’ uncertain.” 

EPIC, 451 F.3d at 1011. The plaintiffs argue that effects of the incidental 

take regulation on polar bears were highly uncertain, because, compared 

to the circumstances of prior regulation, bears will be more vulnerable. 

We have upheld agency predictions in spite of some uncertainty. In 

EPIC, predicted harm to spotted owls was not so uncertain as to require 

an EIS where the U.S. Forest Service forecasts were based on the 

extrapolation of existing owl nesting data. 451 F.3d at 1010. In Native 

Ecosystems Council v. U.S. Forest Serv., 428 F.3d 1233 (9th Cir. 2005), 

the effects of forest management projects could be reasonably predicted 

based on prior data. 

Here, the Service made reasonable predictions on the basis of prior 

data, as did the agencies in EPIC and Native Ecosystems. Although the 

specter of climate change made the Service’s prediction less certain than 

it would be otherwise, such uncertainty is not “high uncertainty,” but 

only that quotient of uncertainty which is always present when making 

predictions about the natural world. 

Again, we grant the Service great deference as it made a scientific 

prediction within the scope of its technical expertise. The Service 

committed no clear error in deciding not to produce an EIS. 

AFFIRMED 

——— 
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QUESTIONS AND DISCUSSION 

1. Should the FWS prepared an EIS before issuing its MMPA regulations? 

What could such an EIS say about climate change? 

2. The Ninth Circuit was less forgiving in Center for Biological Diversity 

v. National Highway Traffic Safety Administration, 538 F.3d 1172 (9th Cir. 

2007). That case involved a challenge to the NHTSA’s “Average Fuel 

Economy Standards for Light Trucks, Model Years 2008–2011,” 71 Fed. Reg. 

17,566 (Apr. 6, 2006), issued pursuant to the Energy Policy and Conservation 

Act of 1975 (EPCA), to set corporate average fuel economy (CAFE) standards 

for light trucks. The agency concluded that an EIS was unnecessary, but the 

court disagreed. First, the court held 

The impact of greenhouse gas emissions on climate change is 

precisely the kind of cumulative impacts analysis that NEPA 

requires agencies to conduct. Any given rule setting a CAFE 

standard might have an “individually minor” effect on the 

environment, but these rules are “collectively significant actions 

taking place over a period of time.” 40 C.F.R. § 1508.7. Thus, 

NHTSA must provide the necessary contextual information about 

the cumulative and incremental environmental impacts of the 

Final Rule in light of other CAFE rulemakings and other past, 

present, and reasonably foreseeable future actions, regardless of 

what agency or person—undertakes such other actions. 

538 F.3d at 1217. The court then held that the NHTSA failed to consider an 

adequate range of alternatives to the CAFÉ rule that it adopted. Accordingly, 

the court remanded to the agency to reconsider its finding of no significant 

impact, and if necessary, to prepare an EIS. 

3. In February 2010, the Council on Environmental Quality (CEQ) issued 

proposed guidance for the consideration of climate change in the NEPA 

process. See Memorandum for Heads of Federal Departments and Agencies 

from CEQ Chair Nancy Sutley, Draft NEPA Guidance on Consideration of 

the Effects of Climate Change and Greenhouse Gas Emissions (Feb. 18, 

2010), available at http://www.whitehouse.gov/sites/default/files/microsites/

ceq/20100218-nepa-consideration-effects-ghg-draft-guidance.pdf. The 

proposed guidance suggests that “if a proposed action would be reasonably 

anticipated to cause direct emissions of 25,000 metric tons or more of CO2-

equivalent GHG emissions on an annual basis, agencies should consider this 

an indicator that a quantitative and qualitative assessment may be 

meaningful to decision makers and the public.” Id. at 1. If an agency 

considers the direct effects of a proposed project on climate change, “it would 

be appropriate to: (1) quantify cumulative emissions over the life of the 

project; (2) discuss measures to reduce GHG emissions, including 

consideration of reasonable alternatives; and (3) qualitatively discuss the 

link between such GHG emissions and climate change. However, it is not 

currently useful for the NEPA analysis to attempt to link specific 

climatological changes, or the environmental impacts thereof, to the 

particular project or emissions, as such direct linkage is difficult to isolate 
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and to understand.” Id. at 3. The guidance remains a proposal as of July 

2016. 

D. FEDERAL COMMON LAW & OTHER FEDERAL LAWS 

Native Village of Kivalina v. 
ExxonMobil Corporation 

United States Court of Appeals for the Ninth Circuit, 2012. 

696 F.3d 849. 

■ THOMAS, CIRCUIT JUDGE: 

The Native Village of Kivalina and the City of Kivalina (collectively 

“Kivalina”) appeal the district court’s dismissal of their action for 

damages against multiple oil, energy, and utility companies (collectively 

“Energy Producers”).1 Kivalina alleges that massive greenhouse gas 

emissions emitted by the Energy Producers have resulted in global 

warming, which, in turn, has severely eroded the land where the City of 

Kivalina sits and threatens it with imminent destruction. Kivalina seeks 

damages under a federal common law claim of public nuisance. 

The question before us is whether the Clean Air Act, and the 

Environmental Protection Agency (“EPA”) action that the Act authorizes, 

displaces Kivalina’s claims. We hold that it does. 

I 

The City of Kivalina sits on the tip of a six-mile barrier reef on the 

northwest coast of Alaska, approximately seventy miles north of the 

Arctic Circle. The city, which was incorporated as a unified municipality 

under Alaska state law in 1969, has long been home to members of the 

Village of Kivalina, a self-governing, federally recognized tribe of Inupiat 

Native Alaskans. The City of Kivalina has a population of approximately 

four hundred residents, ninety-seven percent of whom are Alaska 

Natives. 

Kivalina’s survival has been threatened by erosion resulting from 

wave action and sea storms for several decades. The villagers of Kivalina 

depend on the sea ice that forms on their coastline in the fall, winter, and 

spring each year to shield them from powerful coastal storms. But in 

recent years, the sea ice has formed later in the year, attached later than 

usual, broken up earlier than expected, and has been thinner and less 

extensive in nature. As a result, Kivalina has been heavily impacted by 

storm waves and surges that are destroying the land where it sits. 

                                                           
1 Defendants are: (1) ExxonMobil Corporation; (2) BP P.L.C.; (3) BP America, Inc.; (4) BP 

Products North America, Inc.; (5) Chevron Corporation; (6) Chevron U.S.A., Inc.; (7) 
Conocophillips Company; (8) Royal Dutch Shell PLC; (9) Shell Oil Company; (10) Peabody 
Energy Corporation; (11) The AES Corporation; (12) American Electric Power Company, Inc.; 
(13) American Electric Power Services Corporation; (14) Duke Energy Corporation; (15) DTE 
Energy Company; (16) Edison International; (17) Midamerican Energy Holdings Company; (18) 
Pinnacle West Capital Corporation; (19) The Southern Company; (20) Dynegy Holdings, Inc.; 
(21) Xcel Energy, Inc.; (22) Genon Energy, Inc. 
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Massive erosion and the possibility of future storms threaten buildings 

and critical infrastructure in the city with imminent devastation. If the 

village is not relocated, it may soon cease to exist. 

Kivalina attributes the impending destruction of its land to the 

effects of global warming, which it alleges results in part from emissions 

of large quantities of greenhouse gases by the Energy Producers. 

Kivalina describes global warming as occurring through the build-up of 

carbon dioxide and methane (commonly referred to as “greenhouse 

gases”) that trap atmospheric heat and thereby increase the temperature 

of the planet. As the planet heats, the oceans become less adept at 

removing carbon dioxide from the atmosphere. The increase in surface 

temperature also causes seawater to expand. Finally, sea levels rise due 

to elevated temperatures on Earth, which cause the melting of ice caps 

and glaciers. Kivalina contends that these events are destroying its land 

by melting the arctic sea ice that formerly protected the village from 

winter storms. 

Kivalina filed this action against the Energy Producers, both 

individually and collectively, in District Court for the Northern District 

of California, alleging that the Energy Producers, as substantial 

contributors to global warming, are responsible for its injuries. Kivalina 

argued that the Energy Producers’ emissions of carbon dioxide and other 

greenhouse gases, by contributing to global warming, constitute a 

substantial and unreasonable interference with public rights, including 

the rights to use and enjoy public and private property in Kivalina. 

Kivalina’s complaint also charged the Energy Producers with acting in 

concert to create, contribute to, and maintain global warming and with 

conspiring to mislead the public about the science of global warming. 

The Energy Producers moved to dismiss the action for lack of 

subject-matter jurisdiction, pursuant to Federal Rules of Civil Procedure 

12(b)(1) and 12(b)(6). Native Vill. of Kivalina v. ExxonMobil Corp., 663 F. 

Supp. 2d 863, 868 (N.D.Cal.2009). They argued that Kivalina’s 

allegations raise inherently nonjusticiable political questions because to 

adjudicate its claims, the court would have to determine the point at 

which greenhouse gas emissions become excessive without guidance from 

the political branches. They also asserted that Kivalina lacked Article III 

standing to raise its claims because Kivalina alleged no facts showing 

that its injuries are “fairly traceable” to the actions of the Energy 

Producers. 

The district court held that the political question doctrine precluded 

judicial consideration of Kivalina’s federal public nuisance claim. . . . The 

district court also held that Kivalina lacked standing under Article III to 

bring a public nuisance suit. 

We review a district court’s dismissal for lack of subject-matter 

jurisdiction de novo. The dismissal may be affirmed “on any basis fairly 

supported by the record.” For the purpose of such review, this Court 

“must accept as true the factual allegations in the complaint.” 

http://www.westlaw.com/find/default.wl?ft=Y&referencepositiontype=S&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2020122018&fn=_top&referenceposition=868&findtype=Y&vr=2.0&db=0004637&wbtoolsId=2020122018&HistoryType=F
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II 

A 

In contending that greenhouse gases released by the Energy 

Producers cross state lines and thereby contribute to the global warming 

that threatens the continued existence of its village, Kivalina seeks to 

invoke the federal common law of public nuisance. We begin, as the 

Supreme Court recently did in American Electric Power Co., Inc. v. 

Connecticut (“AEP “), 131 S. Ct. 2527, 2535 (2011), by addressing first 

the threshold questions of whether such a theory is viable under federal 

common law in the first instance and, if so, whether any legislative action 

has displaced it. . . . In AEP, eight states, the city of New York, and three 

private land trusts brought a public nuisance action against “the five 

largest emitters of carbon dioxide in the United States.” The AEP 

plaintiffs alleged that “defendants’ carbon-dioxide emissions created a 

‘substantial and unreasonable interference with public rights,’ in 

violation of the federal common law of interstate nuisance,” and sought 

injunctive relief through a court-ordered imposition of emissions caps. 

Concluding that the Clean Air Act already “provides a means to seek 

limits on emissions of carbon dioxide from domestic power plants,” the 

Supreme Court in AEP held “that the Clean Air Act and the EPA actions 

it authorizes displace any federal common law right to seek abatement” 

of such emissions. 

This case presents the question in a slightly different context. 

Kivalina does not seek abatement of emissions; rather, Kivalina seeks 

damages for harm caused by past emissions. However, the Supreme 

Court has instructed that the type of remedy asserted is not relevant to 

the applicability of the doctrine of displacement. In Exxon Shipping Co. 

v. Baker, 554 U.S. 471 (2008), Exxon asserted that the Clean Water Act 

preempted the award of maritime punitive damages. The Supreme Court 

disagreed, noting that it had “rejected similar attempts to sever remedies 

from their causes of action.” In Middlesex County Sewerage Authority v. 

National Sea Clammers Ass’n, 453 U.S. 1, 4 (1981), the Supreme Court 

considered a public nuisance claim of damage to fishing grounds caused 

by discharges and ocean dumping of sewage. The Court held that the 

cause of action was displaced, including the damage remedy. Thus, under 

current Supreme Court jurisprudence, if a cause of action is displaced, 

displacement is extended to all remedies. 

Certainly, the lack of a federal remedy may be a factor to be 

considered in determining whether Congress has displaced federal 

common law. But if the federal common law cause of action has been 

displaced by legislation, that means that “the field has been made the 

subject of comprehensive legislation” by Congress. When Congress has 

acted to occupy the entire field, that action displaces any previously 

available federal common law action. Under Exxon and Middlesex, 

displacement of a federal common law right of action means 

displacement of remedies. Thus, AEP extinguished Kivalina’s federal 
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common law public nuisance damage action, along with the federal 

common law public nuisance abatement actions. 

The Supreme Court could, of course, modify the Exxon/ Middlesex 

approach to displacement, and will doubtless have the opportunity to do 

so. But those holdings are consistent with the underlying theory of 

displacement and causes of action. Judicial power can afford no remedy 

unless a right that is subject to that power is present. If a federal common 

law cause of action has been extinguished by Congressional 

displacement, it would be incongruous to allow it to be revived in another 

form. 

The fact that the damage occurred before the EPA acted to establish 

greenhouse gas standards does not alter the analysis. The doctrine of 

displacement is an issue of separation of powers between the judicial and 

legislative branches, not the judicial and executive branches. When the 

Supreme Court concluded that Congress had acted to empower the EPA 

to regulate greenhouse gas emissions, Massachusetts v. EPA, 549 U.S. 

497, 528–29 (2007), it was a determination that Congress had “spoken 

directly” to the issue by legislation. Congressional action, not executive 

action, is the touchstone of displacement analysis. . . . 

III 

In sum, the Supreme Court has held that federal common law 

addressing domestic greenhouse gas emissions has been displaced by 

Congressional action. That determination displaces federal common law 

public nuisance actions seeking damages, as well as those actions seeking 

injunctive relief. The civil conspiracy claim falls with the substantive 

claim. Therefore, we affirm the judgment of the district court. We need 

not, and do not, reach any other issue urged by the parties. 

Our conclusion obviously does not aid Kivalina, which itself is being 

displaced by the rising sea. But the solution to Kivalina’s dire 

circumstance must rest in the hands of the legislative and executive 

branches of our government, not the federal common law. 

PRO, District Judge, concurring: 

. . . Kivalina alleges specifically with respect to Appellees that 

greenhouse gas emissions from Appellees’ operations “no matter where 

such operations are located, rapidly mix in the atmosphere and cause an 

increase in the atmospheric concentration of carbon dioxide and other 

greenhouse gases worldwide. The heating that results from the increased 

carbon dioxide and other greenhouse gas concentrations to which 

defendants contribute cause specific, identifiable impacts in Kivalina.” 

Kivalina further alleges that Appellees “knew that their individual 

greenhouse gas emissions were, in combination with emissions and 

conduct of others, contributing to global warming and causing injuries to 

entities such as the Plaintiffs.” 

Kivalina has not met the burden of alleging facts showing Kivalina 

plausibly can trace their injuries to Appellees. By Kivalina’s own factual 
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allegations, global warming has been occurring for hundreds of years and 

is the result of a vast multitude of emitters worldwide whose emissions 

mix quickly, stay in the atmosphere for centuries, and, as a result, are 

undifferentiated in the global atmosphere. Further, Kivalina’s 

allegations of their injury and traceability to Appellees’ activities is not 

bounded in time. Kivalina does not identify when their injury occurred 

nor tie it to Appellees’ activities within this vast time frame. Kivalina 

nevertheless seeks to hold these particular Appellees, out of all the 

greenhouse gas emitters who ever have emitted greenhouse gases over 

hundreds of years, liable for their injuries. 

It is one thing to hold that a State has standing to pursue a statutory 

procedural right granted to it by Congress in the CAA to challenge the 

EPA’s failure to regulate greenhouse gas emissions which incrementally 

may contribute to future global warming. See Massachusetts, 549 U.S. 

at 516–20. It is quite another to hold that a private party has standing to 

pick and choose amongst all the greenhouse gas emitters throughout 

history to hold liable for millions of dollars in damages. 

——— 

QUESTIONS AND DISCUSSION 

1. Who is responsible for Kivalina’s plight? What should be done about it? 

2. What rule should nuisance law play in responding to climate change? 

According to the Restatement of Torts § 821B(1), a public nuisance is an 

“interference with a right common to the general public.” Is that a fair 

characterization of the effects of climate change? If so, who is responsible for 

the nuisance? Is there any reason that the plaintiffs sued only the five 

leading CO2 emitters instead of the 50, 500, or 5,000,000 greatest emitters? 

Car makers, oil companies, utilities and others all have a duty to behave 

reasonably and avoid the unreasonable imposition of harm on others, of 

course, but what is the nature of this duty? What is the duty of fossil fuel 

companies in providing the energy source for a carbon-based economy? Even 

if we could identify a duty of care that might reduce greenhouse gas 

emissions, to whom should this duty be owed? For car companies, is it 

unreasonable to produce cars that fully comply with existing regulatory 

requirements? Have the impacts of auto emissions on the climate, and in 

turn on climatic events, been so foreseeable in the past that a reasonable car 

company should have accounted for them in their design? Is it sufficient that 

car companies have been conforming to general industry norms and 

customs? Indeed, given the consistently strong consumer demand for SUVs 

and cars with powerful engines, could a car company have reasonably 

produced low greenhouse gas emission vehicles and even stayed in business? 

Looking to the future, when will foreseeability and design options have 

progressed enough that the duty of car companies should evolve? Do the 

automobile companies’ consistent lobbying against national fuel emissions 

standards or to oppose California’s emissions standards in court have 
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relevance to their potential liability? Similar questions could be posed of 

utilities and other potential defendants. 

3. Many other federal laws may have a role to play with respect to climate 

change, including laws that are hard to imagine at this time. There are two 

obvious additional candidates, though, whose application to climate change 

are just beginning to be explored. 

The Clean Water Act. According to Professor Robin Craig, the CWA can 

be instrumental in adapting to climate change, though it cannot prevent 

climate change from occurring. Craig describes the CWA as “a potentially 

very powerful tool for discovering, analyzing, providing information about, 

and responding to climate change impacts on the nation’s water resources. 

More specifically, the Clean Water Act is and can be more expansively used 

as one tool for: (1) generating and compiling information about existing and 

projected climate change impacts and their effects on water availability, the 

variety of aquatic species and ecosystems, and the provision of ecosystem 

services, such as food, drinking water, water purification, and flood control; 

(2) generating expert recommendations regarding certain protective 

measures, such as climate-change-adjusted water quality criteria and best 

management practices for nonpoint sources; and (3) implementing a variety 

of measures that could mitigate, slow, or otherwise blunt the full impacts of 

climate change impacts on water quality, including more stringent 

requirements in NPDES permits for synergistic discharges or discharges 

into stressed aquatic ecosystems, increased use of best management 

practices to control nonpoint source pollution and some flooding problems, 

and increased or new protections for particular waters and aquatic 

ecosystems at risk.” Robin Kundis Craig, Climate Change Comes to the Clean 

Water Act: Now What?, 1 WASH. & LEE J. ENERGY, CLIMATE & ENV’T 7 (2010). 

Federal land management laws. National parks, forests, wildlife 

refuges, and other lands each have a statutory mandate describing the goal 

of their management. Climate change may complicate those goals as, for 

example, a refuge that was established to preserve one species finds that the 

species has migrated elsewhere. The glaciers of Glacier National Park are 

melting, the Saguaro of Saguaro National Park are confronting invasive 

species and wildfires, and half of the coral reefs of Virgin Islands National 

Park have died as a result of higher water temperatures since 2006. See 

Stephen Saunders et al., National Parks in Peril: The Threats of Climate 

Disruption vi (2009). How does the Park Service’s duty to manage national 

parks for conservation and enjoyment apply in such situations? In 2012, NPS 

Director Jonathan Jarvis advised that the national parks “cannot be held 

accountable for impairment from external sources—particularly those of 

global dimensions—over which managers have no control. However, 

managers can be held accountable for engaging partners and using the best 

available science, including climate change science, to inform park planning 

and implementation of cooperative solutions.” Memorandum from Director 

to National Leadership Council & All Superintendents, Applying National 

Park Management Policies in the Context of Climate Change, Mar. 6, 2012. 

Jarvis also advised that national parks should continue to strive to maintain 

“natural conditions” by “removing invasive species and other stressors; 
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maintaining natural processes and disturbance regimes; restoring naturally 

functioning ecosystems; supporting biodiversity and landscape connectivity; 

and continuing other actions that build and support system resilience.” Id. 

Likewise, the Forest Service is pursuing its statutory multiple use mandate 

by emphasizing a research strategy designed to “to sustain ecosystem health, 

adjust management for ecosystem services (“adaptation”), and increase 

carbon sequestration (“mitigation”), all under changing climate conditions.” 

U.S. Forest Serv., Forest Service Global Change Research Strategy, 2009–

2019 4 (2009). 

——— 

E. STATE AND LOCAL LAWS 

State and local governments have been active in responding to 

climate change, especially given the failure of Congress to enact federal 

legislation specifically targeting climate change. Every state had adopted 

some kind of climate change law or policy by 2006. See David Hodas, 

State Initiatives, in GLOBAL CLIMATE CHANGE AND U.S. LAW 343 (Michael 

B. Gerrard, ed., 2008). These laws govern emissions from state 

government activities, energy conservation, greenhouse gas inventories, 

agricultural policies, building codes, and regulation of private activities 

responsible for emitting greenhouse gases. In other instances, existing 

state laws have been employed to address climate change as well. These 

scattered approaches are collected in the climate action plans that 28 

states had completed by 2006. See id. at 351. 

In re Otter Tail Power Company 
Supreme Court of South Dakota, 2008. 

744 N.W.2d 594. 

■ KONENKAMP, JUSTICE: 

Otter Tail Power Company, on behalf of several utilities, applied for 

a permit to construct Big Stone II, a coal-fired energy conversion facility. 

Certain non-profit environmental organizations intervened to oppose the 

application. They asserted that the carbon dioxide (CO2) emissions from 

Big Stone II would contribute to global warming, thereby posing a threat 

of serious environmental injury. The South Dakota Public Utilities 

Commission (PUC) concluded that although the facility will emit CO2, 

the amount will not pose a threat of serious injury to the environment. It 

found that CO2 emissions are not currently regulated by Congress or 

South Dakota and that Big Stone II would only increase the national 

amount of emissions by seven hundredths of one percent. Because the 

PUC followed existing legal guidelines in approving the permit, and its 

findings were not clearly erroneous, we uphold its decision. 

Background 

The South Dakota Legislature acknowledged the significant impact 

energy development has on “the welfare of the population, the 
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environmental quality, the location and growth of industry, and the use 

of the natural resources of the state.” SDCL 49–41B–1. It enacted 

legislation to “ensure that [energy conversion and transmission] facilities 

are constructed in an orderly and timely manner so that the energy 

requirements of the people of the state are fulfilled.” Id. The Legislature 

deemed it “necessary to ensure that the location, construction, and 

operation of facilities will produce minimal adverse effects on the 

environment and upon the citizens of this state by providing that a 

facility may not be constructed or operated in this state without first 

obtaining a permit from the [PUC].” Id; SDCL 49–41B–4. 

A permit application must include: 

(1) The name and address of the applicant; 

(2) Description of the nature and location of the facility; 

(3) Estimated date of commencement of construction and 

duration of construction; 

(4) Estimated number of employees employed at the site 

of the facility during the construction phase and during the 

operating life of the facility. Estimates shall include the number 

of employees who are to be utilized but who do not currently 

reside within the area to be affected by the facility; 

(5) Future additions and modifications to the facility 

which the applicant may wish to be approved in the permit; 

(6) A statement of the reasons for the selection of the 

proposed location; 

(7) Person owning the proposed facility and person 

managing the proposed facility; 

(8) The purpose of the facility; 

(9) Estimated consumer demand and estimated future 

energy needs of those consumers to be directly served by the 

facility; 

(10) The potential short and long range demands on any 

estimated tax revenues generated by the facility for the 

extension or expansion of public services within the affected 

areas; 

(11) Environmental studies prepared relative to the facility; 

(12) Estimated construction cost of the facility. 

SDCL 49–41B–11. 

After a request for a permit is filed, the PUC must enlist a local 

review committee, which “shall meet to assess the extent of the potential 

social and economic effect to be generated by the proposed facility, to 

assess the affected area’s capacity to absorb those effects at various 

stages of construction, and formulate mitigation measures.” SDCL 49–

41B–7. This committee issues a final report to the PUC with its findings 
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and “recommendations of the committee as to mitigation measures and 

minority reports.” SDCL 49–41B–10. The PUC may also “prepare or 

require the preparation of an environmental impact statement[.]” SDCL 

49–41B–21. An applicant is required “to establish that: (1) The proposed 

facility will comply with all applicable laws and rules; (2) The facility will 

not pose a threat of serious injury to the environment nor to the social 

and economic condition of inhabitants or expected inhabitants in the 

siting area; (3) The facility will not substantially impair the health, safety 

or welfare of the inhabitants; and (4) The facility will not unduly interfere 

with the orderly development of the region with due consideration having 

been given the views of governing bodies of affected local units of 

government.” SDCL 49–41B–22. 

On November 8, 2004, in accord with SDCL 49–41B–5, the Otter Tail 

Corporation, doing business as Otter Tail Power Company, submitted a 

proposal to the PUC for permission to construct an energy conversion 

facility. Otter Tail submitted the proposal on behalf of Central Minnesota 

Municipal Power Agency, Great River Energy, Heartland Consumers 

Power District, Montana-Dakota Utilities Company, a division of MDU 

Resources Group, Inc., Southern Minnesota Municipal Power Agency, 

and Western Minnesota Municipal Power Agency (Applicants). As 

proposed, the facility would be a 600 megawatt (MW) coal-fired electric 

generating plant to be located in Grant County, South Dakota, east of 

Milbank and Northwest of Big Stone. The facility would be named Big 

Stone II and be situated next to an older facility, Big Stone I. 

Several organizations sought to intervene: Clean Water Action; 

South Dakota Chapter Sierra Club; Union of Concerned Scientists; Mary 

Jo Stueve; Minnesotans for an Energy-Efficient Economy; Izaak Walton 

League of America, Midwest Office; and Minnesota Center for 

Environmental Advocacy (Intervenors). The Intervenors opposed the 

application on multiple grounds related to the environmental impact of 

Big Stone II. The PUC granted intervention to all parties. 

The Applicants’ petition to the PUC triggered SDCL 49–41B–6, and 

a local review committee was established to prepare a social and 

economic assessment of Big Stone II. The assessment (1) examined the 

potential impacts of Big Stone II; (2) addressed the area’s ability to 

absorb those impacts; (3) identified a list of actions needed to ensure a 

smooth project; and (4) prepared a list of recommended mitigation 

measures. The committee’s findings relate to issues not implicated in this 

appeal, and therefore, will not be discussed. 

An environmental impact statement was also prepared. Among 

many other things, the impact statement assessed the air quality effects 

of Big Stone II. In so doing, the statement first identified the applicable 

regulations, stating 

The Clean Air Act, and its amendments (CAA), requires the 

Federal U.S. Environmental Protection Agency (USEPA) to set 

National Ambient Air Quality Standard (NAAQS) for pollutants 
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considered harmful to public health and the environment. . . . 

The USEPA Office of Air Quality Planning and Standards has 

set NAAQS for six principal pollutants, which are called 

‘criteria’ pollutants. 

Draft Environmental Impact Statement May 2006 at 3–1, 3–2. The 

statement also recognized applicable regulations from Prevention of 

Significant Deterioration (PSD), New Source Performance Standards 

(NSPS), Best Available Control Technology (BACT), and the Clean Air 

Mercury Rule (CAMR). 

Although CO2 is not regulated, the statement recognized that Big 

Stone II was estimated to emit approximately 4.7 million tons of CO2 per 

year. It remarked, however, that “[p]rojected emissions of all hazardous 

air pollutants from the existing and proposed plants would be reduced by 

approximately 41 [million] tons/year (from approximately 63 [million] 

tons/year by the existing plant to approximately 22 [million] tons/year by 

the combined existing and proposed plant operations).” Id. at ES–18. 

Moreover, the statement noted that “[t]he proposed super-critical 

combustion technology for the proposed Project is three-to-four percent 

more efficient, and would result in lower CO2 emissions per MWh 

[megawatt hours] of electrical energy output as compared to the sub-

critical boiler technology.” Id. at 4–11. 

The statement summarized the air quality effects of Big Stone II: 

Overall, no air quality impacts exceed significance criteria 

for air resources. The long-term impacts from the proposed 

Project for NAAQS and PSD increment would be less than 

significant. The Grant County, South Dakota area is in 

attainment or is unclassifiable for all criteria pollutants. 

Emissions from the proposed project would not conflict with or 

obstruct implementation of any applicable air quality plan. 

Since the increase in criteria pollutant emissions would either 

be less than the PSD significance levels or well within the 

NAAQS and PSD increments, the proposed Project long-term 

and short-term emissions impacts on distant air quality areas 

that are not in compliance with NAAQS is unlikely. In addition, 

visibility impacts to Class I and Class II areas would be less 

than significant. . . . 

Id. at 4–13. Nevertheless, according to the statement, “[t]he proposed Big 

Stone II plant would generate unavoidable emissions of air pollutants 

that would be an adverse impact.” Id. at 5–1. This was determined 

notwithstanding that Big Stone II “would operate under [an] appropriate 

air emission permit from the state of South Dakota that requires 

operation of the plant under regulatory limits. . . . Even with the permit 

requirements and air emission control equipment, these impacts would 

be adverse and unavoidable.” Id. 
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In accord with SDCL 49–41B–16, the PUC is required to hold a 

public hearing near the proposed facility’s location. Two public hearings 

were held. At the first hearing, fifteen people provided testimony. At the 

second hearing, twenty people attended, with twelve giving testimony. In 

addition to the public hearings, the Applicants, Intervenors, and the PUC 

exchanged substantial written discovery, with the Applicants answering 

more than 500 discovery requests and making available more than 

47,000 pages of documents. All parties submitted pre-filed testimony and 

a formal evidentiary hearing was held on June 26–29, 2006. Oral 

argument was heard by the PUC on July 11, 2006. 

Through their testimony, the Applicants asserted that Big Stone II 

would provide the energy necessary to serve consumers in South Dakota, 

North Dakota, Minnesota, Iowa, Montana, and Wisconsin. Big Stone II 

is projected to produce 4.6 million MW hours of electricity per year. The 

estimated cost to construct Big Stone II is $1 billion in 2011 dollars. The 

Applicants claimed that if construction of Big Stone II was delayed or 

prohibited, the member companies would not be able to generate 

sufficient energy, which would affect the reliability of their systems and 

harm consumers. 

The Intervenors opposed construction of Big Stone II. They asserted 

that Big Stone II would pose a threat of serious injury to the environment 

under SDCL 49–41B–22 and should not be constructed. The threat of 

serious injury, the Intervenors alleged, would be caused by the amount 

of CO2 Big Stone II would emit. These emissions, according to the 

Intervenors, would contribute to global warming, which they contend 

seriously harms the environment. 

To support their contention that global warming harms the 

environment and CO2 emissions contribute to global warming, the 

Intervenors submitted expert testimony from Dr. Ezra Hausman. Dr. 

Hausman is employed with Synapse Energy Economic, Inc., a company 

specializing in energy and environmental concerns. Dr. Hausman holds 

a Ph.D. in Atmospheric Science from Harvard University, a master’s 

degree in Applied Physics from Harvard, and a master’s degree in Water 

Resource Engineering from Tufts University. 

Dr. Hausman testified that “[h]uman induced climate change is a 

grave and increasing threat to the environment and to human societies 

around the globe.” According to Dr. Hausman, an increase in many 

greenhouse gases has caused a 0.6 [degrees] C increase in global 

temperature in the twentieth century. More notably, he opined, “This 

means that the planet as a whole does not lose heat to space as efficiently 

as it otherwise would, so the system as a whole is warming up. This is 

the phenomenon commonly referred to as ‘global warming.’ ” 

According to Dr. Hausman, the increase in global temperature “has 

come primarily from the burning of fossil fuels (coal, oil, and natural gas), 

and also from changes in land use such as deforestation.” Of the fossil 

fuels, he stated that “coal emits the most CO2 per unit of energy 
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obtained.” Dr. Hausman said that “[t]here is an unequivocal scientific 

consensus on many aspects of the issue of global climate change.” 

Specifically, according to Dr. Hausman, there is a consensus that: 

(1) “the CO2 content of the atmosphere is increasing 

rapidly;” 

(2) “this rate of increase, and resulting abundance of CO2 

in the atmosphere, is unprecedented in at least the past 200,000 

years and probably much longer;” 

(3) “the primary source of the increase is the combustion of 

fossil fuels by human industrialized societies, i.e., that is the 

anthropogenic CO2;” 

(4) “the increased abundance of CO2 has a direct radiative 

forcing effect on climate by altering the heat transfer 

characteristics of the atmosphere;” 

(5) “this change in the heat transfer properties of the 

atmosphere will have an impact on the climate of the planet;” 

(6) “the climate of the earth is currently changing in ways 

that are consistent with model predictions based on the 

increased radiative forcing due to the anthropogenic increase in 

the atmospheric CO2[;]” 

(7) “the magnitude of climate impacts will increase with 

increasing atmospheric CO2 content;” and 

(8) “once the atmospheric abundance of CO2 has been 

increased, it will only return to equilibrium levels through 

natural processes on a timescale of several centuries.” 

In regard to coal-fired power plants in general, Dr. Hausman 

testified that the ones “in the United States already emit almost one-

third of the U.S. emissions, or 8% of all the world’s anthropogenic CO2 

into the atmosphere, a staggering contribution to the global buildup of 

greenhouse gases.” Moreover, he testified that because “base load coal 

plants in the United States are built to produce electricity for decades, as 

long as 70 years in the case of some of the older plants still operating 

today”, the threat to the environment “is becoming increasingly obvious 

and severe.” 

With respect to Big Stone II, Dr. Hausman testified that it would 

“add over 4.5 million tons of CO2 to the atmosphere every year of its 

operational life, inexorably and significantly contributing to the buildup 

of greenhouse gases in the atmosphere.” This amount represents a 34% 

increase in South Dakota’s emission record from the EPA in 2001. 

Further, he said that “[a]t 4.5 million tons per year, emissions from Big 

Stone II would be equivalent to emissions from almost 670,000 cars.” The 

emissions from Big Stone II, Dr. Hausman explained, “would cause 

irreversible damage to the environment, especially considering its 

expected lifetime of 50 years or more and the slow recovery time for 
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atmospheric CO2.” He stated, “Human societies and ecosystems will find 

themselves poorly adapted to their local climate and this will result in 

disruption of ecosystems[.]” He also predicted that the warming in a 

region like South Dakota will cause increased temperatures in the 

summer, resulting in more droughts and reduced crop yields. 

He concluded that the emissions from Big Stone II will cause “a 

significant and irreversible impact on the environment, both globally and 

in South Dakota. . . . My opinion is that this facility will have a 

cumulative effect, in combination with other operating energy conversion 

facilities, both existing and under construction, of causing the level of 

atmospheric carbon dioxide to be significantly elevated relative to what 

it would be without this plant. . . . In my opinion, the environmental 

effects of this facility will pose a threat of serious injury to the 

environment in South Dakota and in the broader region.” 

In response to Dr. Hausman’s testimony, the Applicants presented 

the rebuttal testimony of Ward Uggerud, Otter Tail’s senior vice-

president. Uggerud testified that Dr. Hausman’s opinion that Big Stone 

II will have a significant adverse impact on South Dakota “lacks 

perspective, to say the least.” Although he conceded that “Big Stone II 

will emit approximately 4.7 million short tons of carbon dioxide per year,” 

Uggerud explained: 

The Energy Information Administration (EIA) reports that 

U.S. anthropogenic carbon dioxide emissions for 2010 are 

projected to be 6,365 million metric tons. . . . This means that 

Big Stone II’s share of total U.S. anthropogenic carbon dioxide 

emissions in 2010 (assuming the plant came on line then) would 

be 0.0007 (0.07%, or seven hundredths of one percent). 

According to EIA, global anthropogenic CO2 emissions in 2010 

will be 30,005 million metric tons. Big Stone II’s share of this 

amount will be 0.00014 (0.014% or less than two one-

hundredths of one percent). 

Moreover, Uggerud asserted that “[c]arbon dioxide is not the only 

greenhouse gas. Other gasses, such as methane and water vapor, also 

trap heat in the atmosphere. Water vapor is by far the most dominant 

greenhouse gas.” He thought, therefore, that “the evidence is simply 

insufficient to conclude that CO2 emissions associated with the proposed 

Big Stone II will cause [a] ‘costly adverse impact on the environment both 

in South Dakota and throughout the region, the continent and the 

planet.’ ” 

After considering Dr. Hausman’s and Uggerud’s testimony and the 

voluminous record, the PUC issued a thirty-four page letter decision, 

which, among other things, identified the applicable rules and 

regulations, the site description, alternative locations, and the impact of 

the plant on the environment. It also evaluated the regulatory and 

environmental costs associated with construction of Big Stone II. The 

PUC found that Big Stone II complied with all rules and regulations 
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under SDCL Chapter 49–41B and ARSD Chapter 20:10:22. As for 

alternative energy sources, the PUC considered a study submitted by the 

Applicants from Burns & McDonnell Engineering Co. It examined 

alternative baseload generation technologies, such as wind, biomass, 

hydropower, solar, landfill gas, geothermal energy, distributed 

generation, atmospheric circulating fluidized bed, combined cycle 

natural gas turbine, and integrated coal gasification combined cycle. The 

PUC concluded that “there were no renewable generation options 

available to address the need for 600 MW of baseload power within the 

timeframe required, and that other fossil fuel sources were more 

expensive and less desirable.” Further, according to the PUC, there was 

no single next best alternative source where the Applicants could obtain 

the needed energy and the “Intervenors have not proposed an alternative 

to provide base load capacity through natural gas or oil instead of coal” 

and “have not suggested any specific alternative to Big Stone II. . . .” 

The PUC also addressed an issue that arose at the hearing where 

the Intervenors argued that the Applicants should pay the costs 

associated with possible future regulation of CO2 emissions. Because 

neither Congress nor South Dakota has regulated CO2 emissions, and the 

PUC found it speculative whether such regulations would be established, 

it concluded that imposing costs would be unwarranted. 

The PUC considered the environmental impact statement filed by 

the Applicants. The statement indicated that Big Stone II would emit 

approximately 4.7 million tons of CO2 each year and over 225 million tons 

of CO2 over the expected life of the plant. But the plant would “produce 

about 18% less CO2 than other existing coal-fired plants because the 

super-critical boiler proposed here is more efficient than other forms of 

coal-fired technologies.” Thus, the PUC found that Big Stone II “will not 

contribute materially to the increase in the production of anthropogenic 

carbon dioxide[.]” The PUC also found that Big Stone II “would increase 

U.S. emissions of carbon dioxide by approximately .0007, or seven-

hundredths of one percent[.]” 

In sum, considering the voluminous record, including the pre-filed 

testimony, the committee report, the environmental impact statement, 

and the applicable rules and regulations, the PUC concluded that “if 

constructed in accordance with the terms and conditions” set forth in its 

decision, Big Stone II “will not pose a threat of serious injury to the 

environment or to the social and economic conditions of the inhabitants 

or expected inhabitants in the siting area.” 

Accordingly, the PUC granted the Applicants a permit to construct 

Big Stone II in compliance with the terms and conditions of the PUC’s 

decision. In circuit court, the Intervenors’ appeal was affirmed. They now 

appeal to this Court asserting that the PUC’s decision (1) violated the 

plain language of SDCL 49–41B–22; and (2) was clearly erroneous in 

light of the evidence as a whole. 
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Standard of Review 

Our review of the PUC’s decision granting the Applicant’s request 

for a permit to construct Big Stone II is controlled by SDCL 1–26–36. See 

Tebben v. Gil Haugan Const., Inc., 729 N.W.2d 166, 171 (S.D. 2007). The 

PUC’s findings of fact are reviewed under the clearly erroneous standard, 

while its conclusions of law are reviewed de novo. See id. “A reviewing 

court must consider the evidence in its totality and set the [PUC’s] 

findings aside if the court is definitely and firmly convinced a mistake 

has been made.” Id. 

Analysis and Decision 

According to the Intervenors, the PUC erroneously applied SDCL 

49–41B–22, and therefore, our review must be de novo, and we should 

accord no deference to the PUC’s decision that Big Stone II will not pose 

a threat of serious injury to the environment. They argue that the PUC 

“was duty-bound to recognize” the findings by the scientific community 

concerning the impact of CO2 emissions on global warming. Moreover, 

they argue that the PUC’s finding that Big Stone II will emit 4.7 million 

tons of CO2 each year clearly demonstrates that the plant will pose a 

threat of serious harm to the environment. 

The Applicants respond that there are no regulations governing the 

emission of CO2, and thus there are no standards by which to conclusively 

establish what amount of emission constitutes a threat of serious injury 

to the environment. According to the Applicants, the PUC was required 

to determine if Big Stone II, not all coal-fired facilities, will pose a threat 

of serious injury to the environment. Because Big Stone II is calculated 

to increase U.S. emissions by 0.0007, or seven hundredths of one percent, 

the Applicants contend that the PUC’s conclusion is not clearly erroneous 

in light of all the evidence. Moreover, the PUC required that the 

Applicants report annually on any CO2 regulations and their efforts to 

bring Big Stone II into compliance. 

We review the PUC’s decision and decide whether, based on the 

evidence as a whole, we are left with a definite and firm conviction that 

a mistake has been made. While we give due regard to an agency’s well-

reasoned and fully informed decision, we will not uphold clear errors of 

judgment or conclusions unsupported in fact. Our task in this appeal is 

to decide the narrow question of whether the PUC’s conclusion that Big 

Stone II will not pose a threat of serious injury to the environment was 

clearly erroneous in light of all the evidence. 

There were over 1,400 pages of documentary evidence submitted in 

this case. The Applicants offered evidence of studies conducted 

concerning the effect Big Stone II might have on the environment and 

the community. They also submitted evidence regarding the alternative 

sources of energy they considered, but ruled out. The Intervenors do not 

dispute the Applicants’ need for the additional wattage. Nor do they 

present an argument that there exists a viable alternative to Big Stone 

http://www.westlaw.com/find/default.wl?ft=Y&referencepositiontype=S&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2011514485&fn=_top&referenceposition=171&findtype=Y&vr=2.0&db=0000595&wbtoolsId=2011514485&HistoryType=F
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II’s coal-fired facility. More significantly, the Intervenors suggest no 

standards by which the PUC may assess what amount of CO2 emissions 

are tolerable. Rather, they maintain that CO2 emissions, at any 

measurable level, seriously harm the environment. 

Global warming presents a momentous and complex threat to our 

planet. A resolution for this problem, critical though it is, cannot be made 

in the isolation of judicial proceedings. The social, economic, and 

environmental consequences of global warming implicate policy decisions 

constitutionally reserved for the executive and legislative branches. To 

date, no CO2 emission standards have been enacted by our political 

leaders. “Congress has recognized that carbon dioxide emissions cause 

global warming and that global warming will have severe adverse 

impacts in the United States, but it has declined to impose any formal 

limits on such emissions.” Connecticut v. American Elec. Power Co., Inc., 

406 F. Supp. 2d 265, 268–69 (S.D.N.Y. 2005) (citing The Global Climate 

Protection Act of 1987, PL 100–204, Title XI, §§ 1102–03, reprinted at 15 

U.S.C. § 2901 note). 

As members of the judiciary, we refrain from settling policy 

questions more properly left for the Governor, the Legislature, and 

Congress. No matter how grave our concerns on global warming, we 

cannot allow personal views to impair our role under the Constitution. In 

South Dakota, the Legislature designated the PUC as the responsible 

agency for this question of granting a permit. We must uphold the PUC’s 

decision unless we conclude that the ruling was “clearly erroneous in 

light of the entire evidence in the record or arbitrary or capricious or 

characterized by abuse of discretion or clearly unwarranted exercise of 

discretion.” See Korzan v. City of Mitchell, 708 N.W.2d 683, 686 (S.D. 

2006) (citing SDCL 1–26–36). 

The PUC, in its thirty-four page decision, entered several findings of 

fact concerning the issue of global warming and CO2 emissions. It 

recognized that despite the asserted scientific consensus on the harm 

caused from global warming, neither Congress nor the South Dakota 

Legislature has chosen to regulate CO2 emissions. Therefore, the PUC 

addressed the potential harm from Big Stone II by comparing the 

projected level of CO2 emissions from Big Stone II to the level of 

emissions nationally. Because Big Stone II would increase CO2 emissions 

by 0.0007, or seven hundredths of one percent, the PUC concluded the 

threat of harm would not result in serious injury. Nonetheless, as a 

condition on the permit, the PUC required that the Applicants submit 

annual reviews of any regulations on CO2 emissions and their efforts to 

comply with those regulations. 

Our review of the record shows the PUC entered a well-reasoned and 

informed decision when it concluded that Big Stone II would not pose a 

threat of serious injury to the environment. It addressed the parties’ 

contentions regarding global warming and CO2 emissions and also 

http://www.westlaw.com/find/default.wl?ft=Y&referencepositiontype=S&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2007370512&fn=_top&referenceposition=69&findtype=Y&vr=2.0&db=0004637&wbtoolsId=2007370512&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&referencepositiontype=S&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2007370512&fn=_top&referenceposition=69&findtype=Y&vr=2.0&db=0004637&wbtoolsId=2007370512&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&referencepositiontype=S&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2008109748&fn=_top&referenceposition=686&findtype=Y&vr=2.0&db=0000595&wbtoolsId=2008109748&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&referencepositiontype=S&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2008109748&fn=_top&referenceposition=686&findtype=Y&vr=2.0&db=0000595&wbtoolsId=2008109748&HistoryType=F
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provided a detailed explanation of why it rejected the findings proposed 

by the Intervenors. 

While global warming and CO2 emissions are considered harmful by 

the scientific community, what will pose a threat of serious injury to the 

environment under SDCL 49–41B–22 is a judgment call initially vested 

with the PUC by the Legislature. Nothing in SDCL Chapter 49–41B so 

restricts the PUC as to require it to prohibit facilities posing any threat 

of injury to the environment. Rather, it is a question of the acceptability 

of a possible threat. Resolving what is acceptable for the people of South 

Dakota is not for this Court. The Legislature and Congress must balance 

the competing interests of economic development and protection of our 

environment. Based on all the evidence and our limited scope of review, 

the PUC’s decision was not clearly erroneous. 

Affirmed. 

——— 

QUESTIONS AND DISCUSSION 

1. How does the South Dakota Supreme Court’s view of its role compare to 

the United States Supreme Court’s understanding of its role in 

Massachusetts v. EPA? 

2. South Dakota’s PUC sees its duty as “ensur[ing] utility companies in 

South Dakota provide safe, reliable service at fair and reasonable rates.” Did 

its decision with respect to Big Stone II further that goal? More generally, 

the National Association of Regulatory Utility Commissioners resolved in 

2007 that “during the nation’s likely transition to greater reliance upon 

lower-carbon resources for the generation of electric power, State regulators 

should consider adopting policy approaches and regulatory tools that ensure 

continued electric system reliability and minimize economic dislocation and 

costs to consumers.” Resolution on State Regulatory Policies Toward Climate 

Change, Nov. 14, 2007, http://www.naruc.org/Resolutions/ERE1%20

Resolution%20on%20State%20Regulatory%20Policies%20Toward%20

Climate%20Change.pdf. 

3. Notwithstanding the court’s decision, Big Stone II was abandoned in 

November 2009. The first hint of trouble occurred in September 2007, when 

the Central Minnesota Municipal Power Agency and Great River Energy 

withdrew from the project, leaving the projected capacity of the plant 

undersubscribed by about 27%. Three days after President Obama took office 

in 2009, EPA overturned its approval of the project. Then Otter Tail Power 

Co. quit the project on September 11, 2009, citing the economic downturn 

and uncertainty about pending federal regulations for carbon dioxide 

emissions. “This is happening in the context of coal plants around the 

country being abandoned,” said Margaret Levin, state director for the 

Minnesota North Star chapter of the Sierra Club. “I would certainly attribute 

this outcome to an increased understanding . . . that we have got to switch 

away from coal and other dirty forms of power.” See http://www.sourcewatch.

org/index.php?title=Big_Stone_II. 

http://www.westlaw.com/find/default.wl?ft=Y&db=0000780&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2011843426&fn=_top&findtype=Y&vr=2.0&wbtoolsId=2011843426&HistoryType=F
http://www.naruc.org/Resolutions/ERE1%20Resolution%20on%20State%20Regulatory%20Policies%20Toward%20Climate%20Change.pdf
http://www.naruc.org/Resolutions/ERE1%20Resolution%20on%20State%20Regulatory%20Policies%20Toward%20Climate%20Change.pdf
http://www.naruc.org/Resolutions/ERE1%20Resolution%20on%20State%20Regulatory%20Policies%20Toward%20Climate%20Change.pdf
http://www.sourcewatch.org/index.php?title=Big_Stone_II
http://www.sourcewatch.org/index.php?title=Big_Stone_II
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4. The Sierra Club underscored its view of coal in the title of its 2008 

report: “The Dirty Truth About Coal: Why Yesterday’s Technology Should 

Not Be Part of Tomorrow’s Energy Future.” “Mining and burning coal scars 

lungs, tears up the land, pollutes water, devastates communities, and makes 

global warming worse,” according to the report. Such attacks have generated 

complaints about a “war on coal” being waged by environmental 

organizations and EPA officials during the Obama Administration. One 

member of Congress introduced the “Stop the War on Coal Act of 2012” 

because “the Obama administration has waged a multi-front war on coal, on 

coal jobs, on the small businesses in the mining supply chain, and on the low 

cost energy that millions of Americans rely on.” 158 CONG. REC. H6196 (daily 

ed. Sept. 20, 2012) (remarks of Rep. Hastings of Wash.). For his part, 

President Obama embraces an “all of the above” approach to energy 

development, including “clean coal.” See Executive Office of the President, 

The President’s Climate Action Plan 6 (June 2013) (listing “clean coal 

technology” as a type of clean energy technology). But the Sierra Club 

responds that “clean coal” is “America’s lead energy misnomer.” And 

remember that regardless of what the United States does about coal, China 

is opening a new coal-fired power plant every ten days. See Peter Galuszka, 

With China and India Ravenous for Energy, Coal’s Future Seems Assured, 

N.Y. TIMES, Nov. 12, 2012. 

Association of Irritated Residents v. 
California Air Resources Board 

California Court of Appeal, First District, Division 3, 2012. 

206 Cal.App.4th 1487, 143 Cal.Rptr.3d 65. 

■ POLLAK, J. 

This appeal questions whether the “Climate Change Scoping Plan” 

adopted by the California Air Resources Board in 2009 complies with the 

requirements of the Global Warming Solutions Act of 2006. As did the 

trial court, we answer this question in the affirmative. 

Background 

The Legislation 

The Global Warming Solutions Act of 2006 (the Act or AB 32) (Health 

& Saf. Code, § 38500 et seq.) was conceived as groundbreaking 

legislation. The findings with which the Act begins declare that “[g]lobal 

warming poses a serious threat to the economic well-being, public health, 

natural resources, and the environment of California” (§ 38501, subd. (a)) 

and continues: “California has long been a national and international 

leader on energy conservation and environmental stewardship efforts, 

including the areas of air quality protections, energy efficiency 

requirements, renewable energy standards, natural resource 

conservation, and greenhouse gas emission standards for passenger 

vehicles. The program established by this division will continue this 

tradition of environmental leadership by placing California at the 

http://www.westlaw.com/find/default.wl?ft=Y&db=0007047&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2027926733&fn=_top&findtype=Y&vr=2.0&wbtoolsId=2027926733&HistoryType=F
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forefront of national and international efforts to reduce emissions of 

greenhouse gases” (§ 38501, subd. (c)). 

The Act designates the California Air Resources Board (ARB or the 

Board) as “the state agency charged with monitoring and regulating 

sources of emission of greenhouse gases that cause global warming in 

order to reduce emissions of greenhouse gases”, and imposes numerous 

directives and timelines on the Board. By June 30, 2007, the Board was 

to publish “a list of discrete early action greenhouse gas emission 

reduction measures that can be implemented prior to the measures and 

limits” to be adopted subsequently, and to adopt implementing 

regulations by January 1, 2010. By January 1, 2008, the Board was to 

“adopt regulations to require the reporting and verification of statewide 

greenhouse gas emissions and to monitor and enforce compliance with 

this program.” By the same date and after receiving public input, the 

Board was required to “determine what the statewide greenhouse 

emissions level was in 1990, and approve . . . a statewide greenhouse 

emissions limit that is equivalent to that level, to be achieved by 2020.” 

The mandate central to the current litigation is contained in section 

38561, which provides in part: “(a) On or before January 1, 2009, the 

[Board] shall prepare and approve a scoping plan as that term is 

understood by the [Board], for achieving the maximum technologically 

feasible and cost-effective reduction in greenhouse gas emissions from 

sources or categories of sources of greenhouse gases by 2020 under this 

division. . . . [¶] (b) The plan shall identify and make recommendations 

on direct emission reduction measures, alternative compliance 

mechanisms, market-based compliance mechanisms, and potential 

monetary and nonmonetary incentives for sources and categories of 

sources that the [Board] finds are necessary or desirable to facilitate the 

achievement of the maximum feasible and cost-effective reductions of 

greenhouse gas emissions by 2020. [¶] . . . [¶] (d) The [Board] shall 

evaluate the total potential costs and total potential economic and 

noneconomic benefits of the plan for reducing greenhouse gases to 

California’s economy, environment, and public health, using the best 

available economic models, emission estimation techniques, and other 

scientific methods.” The Board is required to update the scoping plan “at 

least once every five years.” Section 38562 requires the Board to adopt 

implementing regulations by January 1, 2011, to become effective on 

January 1, 2012. 

Adoption of the Scoping Plan 

The process for developing and approving the scoping plan in 

compliance with the statutory mandate was extensive and rigorous. 

Since no challenge is made to the procedures followed by the Board, the 

process need not be elaborated in detail. The process involved more than 

250 public workshops, more than 350 community meetings, and meetings 

by several specialized committees, including an environmental justice 

advisory committee, an economic and technology advancement advisory 
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committee, and a market advisory committee. Technical analyses were 

submitted to academic peer review. In June 2008, the Board released a 

discussion draft of the scoping plan, in response to which it received some 

5,000 pages of public comments. This was followed by several staff-led 

public workshops and community meetings. Additional public comments 

were received at Board meetings in June and October 2008. In October 

the Board released the “Proposed Scoping Plan” which elicited thousands 

of additional public comments. In all, more than 42,000 people 

commented on the draft scoping plan. The final public hearings took 

place over two days in December 2008, during which the Board made 

some modifications to the proposed scoping plan and, at the conclusion of 

the hearing, adopted Resolution No. 08–47. The resolution directed staff 

to take certain steps to finalize the plan and the functional equivalent 

document (FED) prepared to comply with the California Environmental 

Quality Act (CEQA) (Pub. Resources Code, § 21000 et seq.). The 

resolution recited that “[t]he recommendations in the Proposed Scoping 

Plan are necessary or desirable to facilitate the achievement of the 

maximum feasible and cost-effective reductions of greenhouse gas 

emissions by 2020.” On May 7, 2009, the Board issued Executive Order 

No. G–09–001 adopting the final scoping plan. 

The Scoping Plan 

The final plan, entitled “Climate Change Scoping Plan: a framework 

for change,” is 121 pages in length, plus many lengthy exhibits and 

appendices. The plan is preceded by a 14-page executive summary and 

consists of an introductory framework section, a section listing proposed 

emissions reduction measures, a section discussing methods used to 

evaluate those measures, a section discussing implementation of the 

plan, and a final section entitled “A Vision for the Future.” The section 

on emissions reduction measures lists measures under 18 categories, 

including “California Cap-and-Trade Program Linked to Western 

Climate Initiative Partner Jurisdictions,” energy efficiency, low carbon 

fuel standards, vehicle efficiency measures, a “Million Solar Roofs 

Program,” industrial emissions, high speed rail, green building strategy, 

recycling and waste, sustainable forests, water, and agriculture. The plan 

summarizes the key elements of its recommendations, designed to reduce 

greenhouse gas emissions to 1990 levels by 2020, as follows: 

 “Expanding and strengthening existing energy efficiency 

programs as well as building and appliance standards; 

 Achieving a statewide renewable energy mix of 33 percent; 

 Developing a California cap-and-trade program that links 

with other Western Climate Initiative partner programs to 

create a regional market system; 

 Establishing targets for transportation-related greenhouse 

gas emissions for regions throughout California and 

pursuing policies and incentives to achieve those targets; 
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 Adopting and implementing measures pursuant to existing 

State laws and policies, including California’s clean car 

standards, goods movement measures, and the Low Carbon 

Fuel Standard; and 

 Creating targeted fees, including a public goods charge on 

water use, fees on high global warming potential gases, and 

a fee to fund the administrative costs of the state’s long-

term commitment to AB 32 implementation.” 

The scoping plan states that the emissions reduction measures that 

it recommends “will be developed over the next two years and be in place 

by 2012.” The report concludes with the suggestion of additional 

measures to further reduce emissions beyond 2020 and to keep the state 

on track to meet the goal established by Governor Schwarzenegger in 

Executive Order No. S–3–05 of an 80 percent reduction below 1990 

greenhouse gas emission levels by the year 2050. 

The Litigation 

On June 10, 2009, a petition for a writ of mandate was filed against 

the Board and its individual members by the Association of Irritated 

Residents, several other nonprofit organizations and several individuals 

(collectively AIR). The petition alleges that the scoping plan does not 

comply with the mandates of the Act—AB 32—and that the FED failed 

to comply with CEQA. With respect to the former, the petition alleges 

that the scoping plan “(a) fails to achieve the maximum technologically 

feasible and cost-effective reductions; (b) fails to require emissions 

reduction measures for significant sources of emissions, namely 

industrial and agricultural sources; (c) does not develop any policies to 

avoid the pitfalls of other greenhouse gas emission trading programs and 

fails to address how ARB will monitor and enforce reductions in a 

regional market; (d) fails to assess the likely impacts of proposed policy 

choices and regulatory programs and fails to propose policies to ensure 

that compliance with chosen measures will not disproportionately impact 

already overburdened communities; and (e) fails to prevent increases in 

criteria and toxic co-pollutant emissions. [¶] Instead, the Scoping Plan’s 

analysis acts as a post hoc rationalization for the policy decisions already 

chosen by ARB.” The petition alleges several respects in which the FED 

assertedly does not comply with CEQA, including the failure to 

adequately analyze alternatives to the regional cap-and-trade program 

included in the scoping plan. 

[After extended proceedings before the trial court and the court of 

appeals,] what remains before the court is AIR’s cross-appeal questioning 

whether the scoping plan satisfies the requirements of the Global 

Warming Solutions Act of 2006. 
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Analysis 

Standard of Review 

. . . AIR characterizes its challenge as being directed to “ ‘the 

fundamental legitimacy’ of [ARB]’s quasi-legislative action to adopt the 

scoping plan” requiring the court to exercise its independent judgment. 

On that premise AIR asserts that the trial court erred in evaluating the 

plan under the arbitrary and capricious standard. However, the trial 

court implicitly satisfied itself that the plan “is within the scope of 

authority conferred,” thus limiting its review of the plan’s specifics to the 

more deferential arbitrary and capricious standard. We believe this is the 

correct standard. 

“[I]f it can be inferred from the authorizing legislation that a [public 

agency] has been granted considerable discretion to determine what is 

necessary to accomplish a valid legislative goal, a more deferential 

standard of review is appropriate.” ARB is explicitly directed by the Act 

to “prepare and approve a scoping plan, as that term is understood by the 

[Board].” (§ 38561, subd. (a), italics added.) The Board is directed to 

“consult with all state agencies with jurisdiction over sources of 

greenhouse gases” (ibid.) and to receive public input (§ 38561, subd. (g)), 

to “consider all relevant information pertaining to greenhouse gas 

emissions reduction programs” in other jurisdictions (id., subd. (c)), to 

“evaluate the total potential costs and total potential economic and 

noneconomic benefits of the plan . . . to California’s economy, 

environment, and public health, using the best available economic 

models, emission estimation techniques, and other scientific methods” 

(id., subd. (d)) and, ultimately, to “identify and make recommendations 

on direct emission measures, alternative compliance measures, market-

based mechanisms, and potential monetary and nonmonetary incentives 

for sources and categories of sources that the [Board] finds are necessary 

and desirable to facilitate the achievement of the maximum feasible and 

cost-effective reductions of greenhouse gas emissions by 2020” (id., subd. 

(b)). These directives are exceptionally broad and open-ended. They leave 

virtually all decisions to the discretion of the Board, from determining 

the nature of a scoping plan, to determining the best available research 

techniques, to determining incentives for emissions reduction that are 

“necessary and desirable,” to weighing economic, environmental and 

public health benefits, to determining what is most “feasible and cost-

effective.” Determining the content of the scoping plan plainly falls on 

the “deferential end of the continuum accorded quasi-legislative agency 

action” for which review under the arbitrary and capricious standard is 

appropriate. 

ARB did not disregard the statute or act arbitrarily or capriciously 

in adopting the scoping plan 

On appeal, AIR contends that ARB violated the terms of the Act in 

three principal respects: it assertedly “(1) limited the scoping plan 

measures to only those necessary to achieve the minimum reductions 
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required by [the Act]; (2) failed to create and apply a standard criteria for 

cost-effectiveness; and (3) failed to include feasible and cost-effective 

direct regulations from the agricultural and industrial sectors in the 

scoping plan (choosing only to regulate industry through the cap and 

trade program and allow agricultural sources to provide offsets to 

industry).” 

AIR’s initial contention is that the Board violated the terms of the 

statute by failing to design the scoping plan to achieve “maximum 

technologically feasible and cost-effective reductions in greenhouse gas 

emissions.” The scoping plan states repeatedly that it is designed “to 

achieve the 2020 greenhouse gas emissions limit.” The emissions 

reduction measures in the draft scoping plan were calculated to achieve 

an aggregate reduction of 169 MMTCO2E, which would reduce total 

emissions to what was determined to be the 1990 greenhouse gas 

emissions level. AIR contends that while this complies with section 38550 

of the Act, requiring the Board to establish the statewide greenhouse gas 

emissions 1990 level as the limit to be achieved by 2020, it fails to comply 

with section 38561, which requires the Board to adopt a scoping plan to 

achieve “the maximum technologically feasible and cost-effective 

reductions” by 2020. AIR argues that rather than using the limit set 

under section 38550 as the minimum to be achieved by the scoping plan 

but seeking the maximum level of reductions possible, the Board has 

converted the limit into a ceiling. 

AIR views the matter too narrowly. The goal that the plan sets for 

2020 is but a step towards achieving a longer-term climate goal. As the 

plan states, “we must look beyond 2020 to see whether the emissions 

reduction measures set California on the trajectory needed to do our part 

to stabilize global climate. [¶] Governor Schwarzenegger’s Executive 

Order S–3–05 calls for an 80 percent reduction below 1990 greenhouse 

gas emission levels by 2050. . . . Full implementation of the Scoping Plan 

will put California on a path toward these required long-term reductions. 

Just as importantly, it will put into place many of the measures needed 

to keep us on that path.” The Board sought to define in the scoping plan 

measures that will permit the state to reach goals that are attainable by 

2020, as a step toward the ultimate objective by 2050. It reasonably set 

those goals as the 1990 emissions level required by section 38550, but 

those goals are neither designed to limit nor do they have the effect of 

limiting emission reductions if greater reductions can be achieved. The 

draft scoping plan estimated that the measures proposed in the plan 

would bring emissions down to the 1990 level by reducing the level of 

emissions projected in 2020 in the absence of those measures (“business-

as-usual”) from 596 MMTCO2E to 427 MMTCO2E, a reduction of 169 

MMTCO2E. Modifications made subsequently provide a “margin of 

safety” by recommending additional strategies to account for measures 

in uncapped sectors of the economy that do not achieve estimated 
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reductions. The modifications further increase estimated aggregate 

reductions in 2020 from 169 MMTCO2E to 174 MMTCO2E. . . . 

Even if other measures, such as inflexible emission limits or 

emission taxes might conceivably result in greater reductions, the Act 

does not call for maximum reductions without qualification, but for 

maximum reductions that are both feasible and cost-effective. The record 

reflects that the Board went to exceptional lengths to obtain informed 

and scholarly input on the complex scientific and economic issues that 

bear on these critical qualifications. While there are differences of 

opinion on many matters, AIR points to no recommendation included in 

the plan, and no rejection of a suggested recommendation, for which 

substantial evidence was not presented and considered. 

AIR’s principal contention is that the Board recommended 

implementing a cap-and-trade program to limit industrial greenhouse 

gas emissions without considering the feasibility and cost-effectiveness 

of alternative direct control measures. The record does not support this 

contention. The Board’s economic analysis of the draft scoping plan, 

which recommended the cap-and-trade program, was submitted to 

independent peer reviewers for additional review. Two of those reviewers 

expressed the concern that the Board’s analysis was designed too 

narrowly to allow identification of the most cost-effective approach to 

achieving the emissions limit. In response, the staff explained: “As the 

draft plan was developed, three major options—use of a cap-and-trade 

program together with complementary measures; use of a carbon fee 

together with complementary measures; and use of only sector-specific 

measures—were evaluated from a number of policy perspectives, which 

resulted in the preliminary recommendation to use a cap-and-trade 

program together with complementary measures.” The record supports 

these statements. 

The draft scoping plan included a section entitled “Other Measures 

Under Evaluation,” which discussed potential measures under the 

headings “Other Sector-Based Measures,” “Carbon Fees,” and “Offsets.” 

The discussion of carbon fees describes how such fees might be used, 

calculated, and implemented, and states: “Carbon fees, while supported 

by a number of interests, have received less attention during the 

development of the draft plan, in large part because they provide less 

certainty in California’s ability to meet specific emission targets, as 

required under AB 32.” A submission from a scholar at the Goldman 

School of Public Policy at the University of California at Berkeley 

explains that cap-and-trade sets a cap on the level of emissions but 

entails uncertainty as to the price that will be paid for a ton of emissions, 

while a carbon fee establishes the price but entails uncertainty as to the 

quantity of emissions that will result. Appendix C to the final scoping 

plan contains the following explanation with reference to several 

measures that were not recommended in the plan: “ARB has determined 

that some of the measures . . . that were still under evaluation in the 
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draft scoping plan are not appropriate to pursue as regulations. However, 

for many of them, the types of reductions that were being evaluated are 

likely to be undertaken by facilities covered by the cap-and-trade 

program in the locations where they are most cost effective. ARB 

believes, based on the review of emission reduction opportunities 

conducted for the scoping plan, that significant reduction opportunities 

exist in the industrial sector that are more readily achieved through 

market mechanisms than through direct measures.” 

The final scoping plan explains the Board’s rationale for 

recommending a cap-and-trade program in combination with the so-

called “complementary measures” by citing the rationale outlined by the 

Market Advisory Committee and quoting from the report of the Economic 

and Technology Advancement Advisory Committee, in part, as follows: 

“A declining cap can send the right price signals to shape the behavior of 

consumers when purchasing products and services. It would also shape 

business decisions on what products to manufacture and how to 

manufacture them. Establishing a price for carbon and other GHG 

emissions can efficiently tilt decision-making toward cleaner 

alternatives. This cap and trade approach (complemented by technology-

forcing performance standards) avoids the danger of having government 

or other centralized decision-makers choose specific technologies, thereby 

limiting the flexibility to allow other options to emerge on a level playing 

field. [¶] . . . Complementary policies will be needed to spur innovation, 

overcome traditional market barriers . . . and address distributional 

impacts from possible higher prices for goods and services in a carbon-

constrained world.” It is not for the court to re-evaluate ARB’s judgment 

call, which is neither arbitrary nor unsupported in the record. Moreover, 

we note that the plan recommends numerous measures in addition to the 

cap-and-trade program which account for significantly more than half of 

the projected greenhouse gas emission reductions in 2020. 

AIR faults the Board for failing to create and apply standard criteria 

for cost-effectiveness by which to evaluate alternative measures. Cost-

effectiveness is not easily measured, however. The statute provides this 

definition: “ ‘Cost-effective’ or ‘cost-effectiveness’ means ‘the cost per unit 

of reduced emissions of greenhouse gases adjusted for its global warming 

potential.’ ” (§ 38505, subd. (d).) As the scoping plan observes, “This 

definition specifies the metric (i.e., dollars per ton) by which the Board 

must express cost-effectiveness, but it does not provide criteria to assess 

if a regulation is or is not cost-effective.” Nor does it define what is to be 

included as a “cost” or how such costs are to be measured. As observed in 

a letter to the Board from the numerous environmental organizations 

identified below, “Because cost-effectiveness is merely a comparative 

tool, it is impossible to define cost-effectiveness in the abstract.” The 

record shows that extended consideration was given to establishing a 

methodology for evaluating cost-effectiveness. Four possible approaches 

were studied by staff and described in a white paper presented to a 
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“Technical Stakeholder Working Group.” Ultimately the Board adopted 

the so-called “Cost of a Bundle of Strategies” that was unequivocally 

endorsed in a letter to the Board from the Natural Resources Defense 

Council, the Union of Concerned Scientists, the Environmental Defense 

Fund, the Coalition for Clean Air, Californians Against Waste, the 

Center for Energy Efficiency and Renewable Technologies, California 

Wind Energy Association, and The Nature Conservancy. The scoping 

plan estimates the cost per ton of greenhouse gas emissions reductions 

from the measures recommended in the plan will range from $55 per ton 

to a net savings of $408 per ton. The plan concludes: “The criteria for 

judging cost-effectiveness will be updated as additional technological 

data and strategies become available. As ARB moves from adoption of 

the scoping plan to developing specific regulations, and as regulations 

continue to be adopted, updated cost-effectiveness estimates will be 

established in a rigorous and transparent process with full stakeholder 

participation.” 

. . . Determining the best means of identifying and implementing the 

most cost-effective and feasible measures to maximize greenhouse gas 

emissions reductions involves numerous highly technical and novel 

scientific, technical and economic issues. The voluminous administrative 

record makes clear that the Board approached this challenge by soliciting 

and obtaining knowledgeable input from industry, academia, 

environmental organizations, and members of the general public. It is 

not for the court to reweigh the conflicting views and opinions that were 

expressed on these complex issues, which in the end are largely matters 

of judgment in all events. We are satisfied that the record provides ample 

support for the recommendations on which the Board settled, and that 

its choices were thoughtfully considered, well within the scope of the 

Legislature’s directive, and not arbitrary or capricious. 

AIR contends that the scoping plan fails to “assess” available direct 

control measures in the agricultural sector and “fails to include them in 

the plan so as to maximize reductions.” The record, however, reflects 

extensive analysis of numerous potential measures in the agricultural 

sector. Consideration was given to at least 11 different strategies 

applicable to this sector, ranging from agricultural pump efficiency and 

tractor tire inflation programs to manure management, fertilizer use 

efficiency, soil carbon sequestration and agricultural biomass utilization. 

The final scoping plan recommends only voluntary measures in this 

sector at present. The single specific proposal included in the plan is 

“[e]ncouraging the capture of methane through use of manure digester 

systems at dairies,” and reassessment of the voluntary approach at the 

five-year update “to determine if the program should become mandatory 

for large dairies by 2020.” The plan also indicates that the Board has 

begun a research program to better understand the variables affecting 

fertilizer N2O emissions, “the other significant source of greenhouse 

gases in the agricultural sector.” AIR faults the Board for not 
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recommending a mandatory manure digester protocol and other 

mandatory agricultural measures. The explanation for not doing so, 

however, appears among other places in the record in an “Agriculture 

Sector Write-Up” prepared by staff for public distribution. The write-up 

explains: “The agriculture sector is unique in that nearly 82 percent of 

all greenhouse gas (GHG) emissions from the sector involve biological 

processes. . . . The gaps in scientific knowledge and scientific uncertainty 

in existing data on greenhouse gas emissions resulting from the complex 

biological process of agro ecosystems make the identification of real, 

permanent, additional, verifiable and enforceable reduction measures 

difficult to immediately implement. Research on understanding these 

systems, emissions, and rigorous quantification methodologies are 

needed to achieve the full reduction potential from this sector. . . . [¶] Due 

to scientific uncertainty resulting from complex biological process of agro 

ecosystems, traditional command and control regulations may not be 

feasible for many of the identified measures. In addition, implementation 

of many measures may not be cost effective without providing additional 

incentives or establishing an offset market.” With specific reference to 

the recommendation that the manure digester protocol be voluntary, 

another document explains: “Establishing a voluntary protocol can help 

incentivize the installation of manure digesters by legitimizing the 

technology and offering a pathway to quantify and verify the GHG 

benefits. Keeping this protocol a voluntary measure helps avoid 

premature technology mandates which could have significant cost and 

environmental drawbacks due to digesters currently being a costly, 

combustion-driven technology.” The Board’s reasoning is neither 

arbitrary nor irrational. . . . 

Conclusion 

The Governor and the Legislature have set ambitious goals for 

reducing the level of greenhouse gas emissions in California and to do so 

by means that are feasible and most cost-effective. The challenges 

inherent in meeting these goals can hardly be overstated. ARB has been 

assigned the responsibility of designing and overseeing the 

implementation of measures to achieve these challenging goals. The 

scoping plan is but an initial step in this effort, to be followed by the 

adoption of regulations, the first of which are already in effect, and plan 

updates no less than every five years. As the plan itself indicates, there 

is still much to be learned that is pertinent to minimizing greenhouse gas 

emissions. It is hardly surprising that the scoping plan leaves some 

questions unanswered and that opinions differ as to many complex issues 

inherent in the task. After reviewing the record before us, we are satisfied 

that the Board has approached its difficult task in conformity with the 

directive from the Legislature, and that the measures that it has 

recommended reflect the exercise of sound judgment based upon 

substantial evidence. Further research and experience likely will suggest 
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modifications to the blueprint drawn in the scoping plan, but the plan’s 

adoption in 2009 was in no respect arbitrary or capricious. 

——— 

QUESTIONS AND DISCUSSION 

1. Why is California such a leader among states addressing climate 

change? Why have so few states followed? 

2. Numerous states have joined together to form regional greenhouse gas 

initiatives. See generally Eleanor Stein, Regional Initiatives to Reduce 

Greenhouse Gas Emissions, in GLOBAL CLIMATE CHANGE AND U.S. LAW 315 

(Michael B. Gerrard, ed., 2008). The Northeast Regional Greenhouse Gas 

Initiative, for example, commits ten states to cap and reduce CO2 emissions 

from the power sector 10% by 2018. Regulated power plants can use a CO2 

allowance issued by any of the ten participating states to demonstrate 

compliance with the state program governing their facility. See Bruce Huber, 

How Did RGGI Do It?, 39 ECOLOGY L.Q. 59 (2013). Taken together, the ten 

individual state programs function as a single regional compliance market 

for carbon emissions. 

3. Over 1,000 mayors from across the United States have endorsed the 

U.S. Mayors Climate Protection Agreement, which in addition to calling for 

bipartisan federal response to climate change also commits their 

municipalities to meeting the reduction goals of the Kyoto Protocol and 

beyond. Many US cities have gone further, announcing substantial 

commitments to GHG reductions. Many cities have developed climate 

change adaptation plans, too. 

F. DEVELOPING RENEWABLE ENERGY 

The laws that we have examined so far in this chapter attempt to 

discourage activities that emit greenhouse gases. Another group of laws 

seek to encourage activities that do not emit greenhouse gases. One-third 

of greenhouse gases come from the generation of electricity, so it is not 

surprising that there are many efforts to promote clean sources of energy 

production. The definition of what constitutes “renewable” or “green” 

energy is sometimes contested, especially as it related to nuclear and 

hydroelectric power, neither of which emit greenhouse gases but which 

cause other environmental harms. Wind and solar energy are the most 

favored types of renewable energy, while geothermal, tidal, and other 

technologies are at an earlier stage of development. The law encourages 

renewable energy by giving it favorable regulatory treatment, by 

mandating that utilities generate a specified amount of electricity with 

renewable sources, and by subsidizing renewable energy technology and 

projects. We consider the regulatory and mandate approaches in the 

following materials. 

http://www.westlaw.com/find/default.wl?cite=39+EcologyL.Q.+59&ft=Y&db=0001450&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=Y&vr=2.0&HistoryType=C
http://www.westlaw.com/find/default.wl?cite=39+EcologyL.Q.+59&ft=Y&db=0001450&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=Y&vr=2.0&HistoryType=C
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Zimmerman v. Board of County Commissioners 
Supreme Court of Kansas, 2009. 

218 P.3d 400. 

■ NUSS, JUSTICE: 

This appeal results from the decision by the Board of County 

Commissioners of Wabaunsee County (Board) to amend its zoning 

regulations. Specifically, the Board prohibited the placement of 

Commercial Wind Energy Conversion Systems (CWECS, i.e., commercial 

wind farms) in the county. . . . Plaintiffs are owners of land in Wabaunsee 

County who have entered into written contracts for the development of 

commercial wind farms on their properties. Intervenors are the owners 

of wind rights concerning other properties in the county. 

Defendant is the three-member Board of County Commissioners of 

Wabaunsee County. The county is roughly 30 miles long and 30 miles 

wide, containing approximately 800 square miles and 7,000 people. It is 

located in the Flint Hills of Kansas, which contain the vast majority of 

the remaining Tallgrass Prairie that once covered much of the central 

United States. 

In October 2002, the county zoning administrator told the Board that 

he had been contacted by a company desiring to build a wind farm in the 

county. At that time, the county had no zoning regulations relating 

specifically to wind farms. The next month, the Board passed a 

temporary moratorium on the acceptance of applications for conditional 

use permits for wind farm projects until the zoning regulations could be 

reviewed. The moratorium was extended on at least five occasions. . . . 

[In 2004, the Board the county’s Comprehensive Plan and amended 

its zoning code to prohibit CWECS but to allow Small Wind Energy 

Conversion Systems (SWECS, i.e., small wind farms). Plaintiffs sued the 

Board, seeking to invalidate the prohibition on CWECS. District Court 

Judge Ireland dismissed the claims]. 

Aesthetics 

As the court held in [Gump Rev. Trust v. City of Wichita, 131 P.3d 

1268 (2006)], Kansas appellate courts have long allowed aesthetics to be 

considered in zoning matters. See, e.g., Ware v. City of Wichita, 214 P. 99 

(1923) (recognizing in a zoning case that “[t]here is an aesthetic and 

cultural side of municipal development which may be fostered within 

reasonable limitations. Such legislation is merely a liberalized 

application of the general welfare purposes of state and federal 

constitutions.”). As our court acknowledged 60 years later: “[T]he current 

trend of the decisions is to permit regulation for aesthetic reasons. See 

Metromedia, Inc. v. San Diego, 453 U.S. 490, [1981].” Robert L. Rieke 

Bldg. Co. v. City of Overland Park, 657 P.2d 1121 (1983). 

In addition to our long-standing case law, we further observe that 

K.S.A. 12–755(a) expressly provides that “[t]he governing body may 
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adopt zoning regulations which may include, but not be limited to, 

provisions which: . . . (4) control the aesthetics of redevelopment or new 

development.” As the Court of Appeals has observed when citing this 

statute, “regulation of redevelopment or new development is permitted 

for aesthetic reasons. K.S.A. 12–755.” Blockbuster Video, Inc. v. City of 

Overland Park, 24 Kan. App. 2d 358, Syl. P 2, 948 P.2d 179 (1998). 

Judge Ireland relied heavily on Gump. There, the city-county zoning 

code allowed construction of new communication facility towers up to 85 

feet by administrative permit. According to the facts of that case, there 

was no prohibition against building new towers higher than 85 feet, but 

such towers required a conditional use permit approved by the city of 

Wichita. 

Gump requested a conditional use permit to build a tower with an 

initial height of 135 feet, with a possible extension to 165 feet. The city 

denied the request, and Gump argued that the denial of the conditional 

use permit was unreasonable. The district court upheld the denial and a 

Court of Appeals panel affirmed, essentially holding that aesthetics alone 

was a reasonable basis for the city’s action. 

There are aesthetics considerations alleged in the instant case. The 

Board’s Findings of Fact filed with the district court on October 6, 2006, 

included, inter alia: 

“10. The facts presented at various meetings indicate that 

Wind Farms would likely consist of complexes of a dozen or more 

turbines, located on ridge lines within the county. A single 

complex could have a footprint of 7500–20,000 acres. The 

turbines themselves would be from 260 to over 300′ tall, with 

blades 125′ in length. The mounting pad would be 14′ x 14′ x 28′ 

deep and made of concrete. The complexes could probably be 

seen from a distance of 20, or more miles. Wabaunsee County is 

approximately 30 miles, east to west, and 30 miles, north to 

south. The Zilkha Map (CR-270) shows potential sites that were 

being actively pursued by developers. These sites are located 

south of K-4 Highway between Alta Vista and Eskridge along 

the ridge line. 

“11. The Flint Hills of Kansas, of which Wabaunsee County 

is a part, contain the vast majority of the remaining Tallgrass 

Prairie, which once covered much of the central United States. 

The Tallgrass Prairie is considered one of the most endangered 

ecosystems in North America. 

“12. Wind Farms could have a detrimental effect on the 

ecology of the area. Prairie Chicken habitat may be altered so 

as to affect flight patterns, breeding grounds, nesting areas and 

feeding areas. Flora and Fauna may also be affected by 

industrial concentration of Wind Farms.” (Emphasis added.) 
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The Board’s Conclusions filed on October 6 included, inter alia, the 

following determinations regarding aesthetics and the closely related 

areas of ecology, flora, and fauna: 

1. “The location of Wind Farms within Wabaunsee 

County would not be in the best interests of the general welfare 

of the County as a whole. In arriving at this conclusion, the 

Board is mindful of the fact that ‘general welfare’ includes a 

board spectrum of values, including aesthetics. . . . Placing 

complexes of Wind Farms, of the size and scope necessary to 

accomplish their intended purpose, upon the ridge lines of the 

County would have a dramatic, and adverse, [e]ffect upon all of 

those general welfare issues [e.g., aesthetics]. 

2. “ . . . The size, and scope, of the proposed Wind Farms 

make them objectionable and unsightly, partly as evidenced by 

the overwhelming opposition by the public. There is no question 

that the location of Wind Farms will have an adverse effect on 

the scenic areas of the County. There is also evidence that their 

presence will have an adverse effect on wildlife. 

3. “ . . . In addition to the support set forth in the 

preceding paragraphs, the Board would note that there was 

evidence presented that: . . . (b) they [Wind Farms] would be 

harmful to the environment and the tallgrass ecosystem; . . . 

[and] (d) they would have a negative impact on wildlife. 

4. “Wind Farms would be incompatible with the rural, 

agricultural, and scenic character of the County. 

. . . 

6. “Wind farms would be detrimental to property values 

and opportunities for agricultural and nature based tourism. 

The Flint Hills are unique in their ecology, heritage and beauty. 

The adverse effect Wind Farms will have on all of these things 

will also have an adverse effect on property values and tourism.” 

(Emphasis added.) 

Judge Ireland found that “[t]here is no doubt the County looked at 

the aesthetics of having the wind generators as a compatible or 

incompatible use with the Flint Hills area.” We agree, particularly when 

the Board has cited its finding to the record for our review. We also agree 

that these Board’s findings could reasonably have been found to justify 

its decision: that the commercial wind farms would adversely, if not 

dramatically, affect the aesthetics of the county and for that reason 

should be prohibited. 

Nonconformance with comprehensive plan and other considerations 

More than aesthetics considerations are alleged in the instant case. 

The Board’s submitted Findings of Fact first referenced specifics of the 

county’s Comprehensive Plan 2004: 
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“9. The final adopted Plan, Wabaunsee County 

Comprehensive Plan 2004, includes the following goals and 

objectives, which were developed as a direct result of a county-

wide survey and focus groups by the Plan Preparation Class: 

. . . 

“b. Maintain the rural character of the county with 

respect to its landscape, open spaces, scenery, peace, 

tranquility and solitude. 

. . . 

“d. Develop realistic plans to protect natural resources 

such as the agricultural land, landscape, scenic views, and 

Flint Hills through regulatory policy 

. . . 

“h. Develop tourism programs involving historic 

properties, nature of rural character, and scenic landscape.” 

(Emphasis added.). 

In the Board’s Conclusions, it then determined that the commercial 

wind farms were not in conformance with the Comprehensive Plan 2004 

for numerous reasons: 

“5. The location of Wind Farms in Wabaunsee County 

would not conform to the Wabaunsee County Comprehensive 

Plan 2004, including the goals and objectives that were 

identified by the citizens of the County and incorporated as a 

part of the Plan. The goals and objectives set forth in the Plan 

make it clear that maintaining the rural character of the County, 

and protecting the landscape, open spaces, scenery, peace, 

tranquility, and solitude of the County is of paramount 

important to the citizens. The size, scope and location of Wind 

Farms would be inconsistent with those goals.” (Emphasis 

added.) 

Judge Ireland found that “[t]he County also looked at the 

comprehensive plan . . . [and] found that placing the complexes of wind 

farms, of the size and scope necessary to accomplish their intended 

purpose, would have a dramatic, and adverse, effect upon all of the 

general welfare issues found in the comprehensive plan.” We essentially 

agree with the judge, particularly when the Board has cited its finding to 

the record for our review. 

We also agree that these Board findings could reasonably have been 

found to justify its decision: that the commercial wind farms would not 

be in conformance with the Comprehensive Plan 2004, e.g., to “maintain 

the rural character of the County with respect to its landscape, open 

spaces, peace, tranquility and solitude” and to “develop tourism programs 

involving . . . [the] nature of rural character and scenic landscape.” 

Consequently, the commercial wind farms should be prohibited. As 
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aesthetics have been a valid consideration for a governing body’s zoning 

decisions since at least 1923, conformance with the governing body’s 

comprehensive plan has been a valid consideration since at least 1978. 

Wishes of the residents 

We agree with Judge Ireland that the Board not only took into 

consideration the commercial wind farms’ impact upon county aesthetics 

and their nonconformance with the Comprehensive Plan 2004, but also 

considered the wishes of the citizens of Wabaunsee County. The Board’s 

Findings of Fact reveal, inter alia: 

“4. In December 2002, the Planning Commission 

conducted its first meeting to discuss the pros and cons of wind 

farms. The Planning Commission conducted numerous public 

meetings on this topic from December 2002 until June 2004. In 

all, between the Planning Commission and the Board, this topic 

was discussed, in one form or another, at approximately 54 

meetings over this period. 

“5. The first extensive public hearing on this issue was 

conducted by the Planning Commission on July 24, 2003. This 

meeting was well attended by the public and a majority of the 

public attending expressed their opposition to allowing Wind 

Farms in Wabaunsee County. . . . 

. . . 

“8. On December 11, 2003, the Planning Commission 

conducted a public hearing on the Comprehensive Plan, and 

approximately 200 people attended this hearing. 

“9. The final adopted Plan, Wabaunsee County 

Comprehensive Plan 2004, includes . . . goals and objectives, 

which were developed as a direct result of a county-wide survey 

and focus groups by the Plan Preparation Class. . . . 

. . . 

“13. In public meetings where the issue of Wind Farms was 

discussed, the majority of those in attendance opposed allowing 

them. The vast majority of letters received by the Planning 

Commission and the Board expressed opposition to Wind 

Farms.” (Emphasis added.) 

The Board’s Conclusions provided to the district court included the 

following: 

“2. . . . The size, and scope, of the proposed Wind Farms 

make them objectionable and unsightly, partly as evidenced by 

the overwhelming opposition by the public. 

. . . 

“5. The location of Wind Farms in Wabaunsee County 

would not conform to the Wabaunsee County Comprehensive 
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Plan 2004, including the goals and objectives that were 

identified by the citizens of the County and incorporated as a 

part of the Plan.” (Emphasis added.) 

In the words of Judge Ireland, “[o]ne can review the meetings and 

correspondence which the County conducted in its attempt to determine 

the wishes of the citizens of Wabaunsee County, Kansas. A large portion 

of the community’s wishes were against the wind farms as proposed by 

the plaintiffs.” Based upon our own examination of the record, including 

those places cited in support of the Board’s findings, we agree. We also 

agree that these Board findings, while alone insufficient, could 

reasonably have been found to help justify its decision. 

Intervenors take particular exception, however, to either the amount 

of the evidence presented in support of the commercial wind farm ban 

based on aesthetics or to the arguably greater amount of evidence 

presented in opposition to the ban. For example, they state: “Granted, 

some of the testimony and letters cited by the Board support finding 

CWECS may impact the aesthetic and scenic value of the Flint Hills. 

Nonetheless, the record also reveals an abundance of evidence CWECS 

would have minimal impact.” They also acknowledge the Board’s reliance 

upon a “Memorandum Re: Industrial Scale Wind Turbine Development 

Presented by the Tallgrass Ranchers, “which states that a landscape 

architect/attorney “has analyzed the visual impact of wind turbine 

complexes and . . . determined that they would be harmful to the stability 

and identity of the Flint Hills.”. . . . As a result, the Intervenors conclude 

that “[a] reasonable zoning regulation would have accounted for the 

conflicting views by acknowledging CWECS can be placed in areas in 

which the current aesthetics would not be negatively impacted.” 

Intervenors misunderstand our limited review on this issue. [We 

are] limited to determining whether the given facts could reasonably 

have been found by the Board to justify its decision. We could not 

substitute our judgment for that of the Board, and we should “not declare 

the action unreasonable unless clearly compelled to do so by the evidence.” 

(Emphasis added.) Combined Investment Co. v. Board of Butler County 

Comm’rs, 605 P.2d 533 (1980). 

The Intervenors also take exception to the Board’s reliance upon the 

alleged nonconformance with the Comprehensive Plan 2004. They again, 

however, appear to make an argument that would require us to reweigh 

the evidence presented there. For example, they argue that the “Board’s 

Findings of Fact cites testimony from the July 24, 2003, Planning 

Commission hearing of Roger Badeker and Larry Patton as evidence that 

CWECS would not conform to the . . . Comprehensive Plan 2004.” They 

acknowledge “these individuals concluded these systems were not 

consistent with the Comprehensive Plan” but argue “their statements are 

mere conclusions and not actual evidence of nonconformance.” 

We must again disagree. Intervenors take no exception to the fact 

that these individuals provided testimony. Accordingly, their testimony 
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is obviously evidence. Moreover, Badeker has written professionally on 

the subject of zoning. Consequently, the Board may have considered his 

“mere conclusions” as carrying additional weight, i.e., approaching that 

of an expert witness. See Badeker, “Tell it to the Judge: Appealing a 

Zoning Decision.” 67 J.K.B.A. 33 (September 1998); K.S.A. 60–456 on 

expert witnesses. In any event, this testimony clearly supports the 

Board’s finding of fact which could reasonably have been found by the 

Board to justify its decision: that the commercial wind farms were 

inconsistent with the Comprehensive Plan 2004 and therefore should be 

prohibited. 

The Intervenors also take particular exception to the third factor 

relied upon by the Board as characterized by Judge Ireland: the concerns 

of county residents. Intervenors point out that the evidence reveals that 

some residents were for the commercial wind farms, others were against. 

They acknowledge that the Board should consider the objections of 

county residents but, quoting Gump, argue that “ ‘[z]oning is not to be 

based upon a plebiscite of the neighbors.’ ” Intervenors argue that 

“ ‘although their wishes are to be considered, the final ruling is to be 

governed by consideration of the benefit or harm involved to the 

community at large.’ ” Gump, 35 Kan. App. 2d at 511. They argue the 

Board did not consider the community at large because it failed to 

consider “the impact upon [the] parties seeking to take advantage of their 

property rights.” 

Judge Ireland found that after reviewing the documents and the 

minutes of numerous meetings in the record, “the pros and cons of wind 

farms were discussed.” He concluded that “the County has taken into 

account the benefit or harm involved to the community at large.” We 

agree, and reject the position of the Intervenors. 

Overall, we must acknowledge that several key points of appellate 

review dictate our result. We recognize that the Board—and not the 

court—has the right to change the zoning; that there is a presumption 

that the Board acted reasonably; that the Plaintiffs and Intervenors have 

the burden of proving the unreasonableness by a preponderance of the 

evidence; that this court may not substitute its judgment for the Board 

and should not declare the zoning amendment unreasonable unless 

clearly compelled to do so by the evidence; and that an act is 

unreasonable when “it is so arbitrary that it can be said it was taken 

without regard to the benefit or harm involved to the community at large, 

including all interested parties, and was so wide of the mark that its 

unreasonableness lies outside the realm of fair debate.” Combined 

Investment Co. v. Board of Butler County Comm’rs, 605 P.2d 533 (1980). 

With these precepts in mind, we cannot hold that the Plaintiffs and 

Intervenors have met their burden of showing the Board acted 

unreasonably. 

Finally, Plaintiffs’ and Intervenors’ repeated arguments that a 

county-wide ban on all commercial wind farms was unreasonable implies 
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that the overall scope of the ban was somehow unreasonable per se and 

therefore improper. . . . In our view, however, the situation in the instant 

case does not involve such an absolute: The Board is allowing some wind 

farms, i.e., small ones, and disallowing only the large, commercial wind 

farms. . . . More particularly, it allows a “Small Wind Energy Conversion 

System” (SWECS) consisting of a wind turbine, a tower and controls, 

which has a rated capacity of not more than 100 kilowatt and which is 

less than 120 feet in height and intended solely to reduce on-site 

consumption of purchased utility power. See Zoning Regulations, Article 

1–104 (210); Article 31–109(i)(f). 

By contrast, the Board has disallowed systems that exceed 100 

kilowatt, exceed 120 feet in height, or that consist of more than one 

system of any size proposed or constructed by the same person or group 

of persons on the same or adjoining parcels or as a unified or single 

generating system. Zoning Regulations, Article 1–104 (208); Article 31–

112(5). Consistent with this statutory authority, the Board further limits 

the small wind energy conversion systems by specifying parcel size, 

density, spacing, setback distance, blade height and advertising. 

As for any argument that the important distinction is based not upon 

size, but rather upon commercial versus noncommercial, i.e., so that any-

sized commercial system is banned, we nevertheless believe that such a 

distinction, and therefore such restriction, is valid. 

In sum, the Plaintiffs and Intervenors have not established that the 

Board acted unreasonably in amending its zoning regulations to prohibit 

commercial wind farms in its county. 

——— 

QUESTIONS AND DISCUSSION 

1. Why don’t the residents of the Flint Hills want large wind farms? Would 

you want to live near a wind farm? Where is the ideal place to locate a wind 

farm? 

2. Wind is attractive to many environmentalists because it is a renewable 

source of energy. But wind turbines often generate as much controversy as 

they do electricity. Wind turbines are notorious for killing bats and birds (as 

we discuss in Part II of Chapter 10). Aesthetic complaints about wind 

turbines are also common. One of the most famous disputes has occurred in 

Nantucket. “A company known as Cape Wind, LLC has proposed the 

permanent installation of 130 wind turbines, each reaching 417 feet in 

height, on 24 square miles of Nantucket Sound in an area surrounded by 

three commercial airports, two busy ferry routes, and a major shipping 

channel.” 152 CONG. REC. 6439 (daily ed. June 22, 2006) (statement of Sen. 

Stevens). That proposal has divided environmentalists, elicited complaints 

of elitism against the wealthy landowners on the island, and prompted 

efforts for congressional intervention. As one writer complained, the project 

“faces over-my-dead-body opposition from, among many others, two of the 
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greatest environmental advocates of our time: Senator Edward Kennedy and 

his nephew, Robert F. Kennedy Jr., whose family compound has a view of 

the Nantucket Sound that would be forever changed by these giant 

windmills.” Hamilton Kahn, On Cape, Gales of Hypocrisy, BOSTON GLOBE, 

May 16, 2007, at A9. That same writer asked “[w]hy aren’t those likely to be 

affected first by global warming more eager to take the lead on alternative 

energy?” How would you answer that question? 

The West Virginia Supreme Court of Appeals allowed a wind farm 

project to proceed despite aesthetic complaints in Mountain Communities for 

Responsible Energy v. Public Serv. Comm’n, 665 S.E.2d 315 (W. Va. 2008). 

The state’s public service commission approved a wind farm consisting of 124 

turbines spanning 23 miles along a ridge in Greenbrier County. On review, 

the state supreme court explained that the commission regarded the visual 

impact of the turbines as “a hotly contested issue.” Id. at 329. The 

commission, quoted the court, asserted that, “ ‘what one person considers 

beautiful, another may consider ugly, while yet others are indifferent. The 

same goes for wind turbines. Some people consider them eyesores they do 

not want in their backyards. Others consider them elegant or beautiful.’ ” Id. 

The court also observed that the commission recognized “that while many 

expressed opposition to the project, other members of the public voice 

support of it for a variety of reasons including economic development and 

clean, renewable energy.” Id. at 330. The court thus upheld the commission’s 

decision as based upon substantial evidence and a proper weighing of the 

interests. 

3. Wabaunsee County’s solution is to restrict the size of wind farms. The 

State of Washington takes the opposite approach. Washington’s solution is 

to give its governor the authority to override local zoning decisions to bar 

wind farms. In Residents Opposed to Kittitas Turbines v. State Energy 

Facility Site Evaluation Council, 197 P.3d 1153 (Wash. 2008), the court 

upheld the governor’s approval of a wind farm despite the opposition of local 

residents. The governor acted pursuant to the state’s energy facilities site 

locations act (EFSLA), which establishes a procedure for reviewing wind 

farm applications and authorizing the governor to decide whether to preempt 

local zoning regulations. The court held that the governor properly exercised 

such authority, and that the state-mandated EIS adequately considered the 

aesthetic impact of the proposed 121 wind turbines even though the EIS did 

“not list ‘moving turbines away from every possible viewpoint’ as a potential 

mitigation measure.” Id. at 1172. 

Oregon Natural Desert Association v. Jewell 
United States Court of Appeals for the Ninth Circuit, 2016. 

2016 U.S. App. LEXIS 9642. 

■ BERZON, CIRCUIT JUDGE: 

Renewable energy projects, although critical to the effort to combat 

climate change, can have significant adverse environmental impacts, just 

as other large-scale developments do. Here, the Oregon Natural Desert 

Association and the Audubon Society of Portland (collectively, “ONDA”) 
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challenge a wind-energy development on the ground that the U.S. 

Bureau of Land Management’s (“BLM”) environmental review of the 

project did not adequately address impacts to the greater sage grouse, a 

relatively large ground-dwelling bird once abundant in the western 

United States. Greater sage grouse depend on sagebrush habitat for their 

survival. The challenged project entails the construction of wind turbines 

and a right-of-way across a sagebrush landscape in southeastern 

Oregon’s Harney County. 

We conclude that the BLM’s review did not adequately assess 

baseline sage grouse numbers during winter at the Echanis site, where 

the wind turbines are to be installed. As to that point, we reverse the 

district court’s entry of summary judgment in favor of the BLM, Harney 

County, and Columbia Energy Partners, the project developer. . . . 

I. 

A. The Project 

The Echanis Wind Energy Project “is a 104-megawatt (MW) wind 

energy facility that would be constructed on a 10,500-acre privately-

owned tract” on Steens Mountain in Harney County, Oregon. BLM, 

North Steens 230-kV Transmission Line Project Final Environmental 

Impact Statement (Oct. 2011) (“FEIS”) ES–1. Between 40 and 69 wind 

turbines would be built on the Echanis site. FEIS ES–11, 2–21, 3.1–2; see 

FEIS 2–22–23. The North Steens 230-kV Transmission Line, which 

involves “the construction, operation, and maintenance of a new [230-

kilovolt] overhead electric transmission line and associated facilities on 

BLM-administered land,” would transport energy from the turbines to 

the electrical grid. FEIS ES–1–2. The entire undertaking—that is, both 

the transmission line and the turbine complex—(“the Project”), was 

approved in the BLM’s FEIS and Record of Decision (“ROD”) here 

challenged. 

Columbia Energy Partners received a conditional use permit from 

Harney County to develop the Project, commissioned several studies of 

the Project, and secured a 20-year agreement to sell energy generated by 

the wind facility. FEIS ES–1. Because the right-of-way for the 

transmission line crosses public lands administered by the BLM, and the 

construction of the turbines is a “connected action,” 40 C.F.R. 

§ 1508.25(a)(1), the entire Project is subject to environmental review 

under the National Environmental Policy Act (“NEPA”), 42 U.S.C. 

§ 4321, et seq. See FEIS 1–1. 

The Echanis site was chosen because “[i]nitial site reconnaissance 

revealed wind-swept areas well exposed to prevailing west winds and—

where present—significant ‘flagging’ of vegetation, indicating a robust 

westerly wind resource.” FEIS app. F at 6. This preliminary assessment 

was confirmed after a meteorological tower was erected at the site. Id. 

After considering three alternatives, the BLM chose a route for the 

transmission line and associated infrastructure that would cut across, in 
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part, the Steens Mountain Cooperative Management and Protection Area 

(“Steens Protection Area”). See, e.g., FEIS ES–3, ES–11, 1–4–5. 

B. Steens Mountain 

Steens Mountain is many miles long and nearly 10,000 feet in 

elevation at its highest point. In 2000, Congress enacted the Steens 

Mountain Cooperative Management and Protection Act (“Steens Act”), 

which, among other things, established the Steens Protection Area and 

the Steens Mountain Wilderness Area. FEIS 1–19; see 16 U.S.C. 

§ 460nnn, et seq. “The purpose of the [Steens Protection Area] is to 

conserve, protect, and manage the long-term ecological integrity of 

Steens Mountain for future and present generations.” 16 U.S.C. 

§ 460nnn–12(a). Under the Steens Act, the “ecological integrity” that 

must be conserved, protected, and managed includes “the maintenance 

of . . . genetic interchange.” 16 U.S.C. § 460nnn(5)(B). Steens Mountain, 

home to many sagebrush communities, lies near the center of one of the 

last remaining “strongholds of contiguous sagebrush habitat essential for 

the long-term persistence of greater sage-grouse.” 

C. Greater Sage Grouse 

The greater sage grouse is a sagebrush-obligate bird, meaning that 

it relies on sagebrush for its survival year-round. Sage grouse use 

different aspects of sagebrush habitats for various purposes. For 

instance, at leks, “open areas surrounded by sagebrush,” male sage 

grouse strut and compete for female mates, displaying their elaborate 

plumage. In addition, sage grouse use sagebrush habitats for nesting and 

brood rearing. 

Sagebrush habitat is also essential for winter survival of sage 

grouse. “During the winter months, [the] greater sage-grouse’s diet 

consists almost entirely of sagebrush leaves and buds.” To facilitate 

sagebrush consumption, sage grouse in the winter months “tend toward 

areas with high canopy and taller sagebrush plants. . . . Sagebrush must 

be exposed at least 9.8 to 11.8 inches (25 to 30 cm) above the snow level 

to provide adequate forage and cover.” “[I]f sagebrush is covered with 

snow, greater sage-grouse will move to areas where the sagebrush is 

exposed. . . . The availability of sagebrush above the snowpack is critical 

to the survival of greater sage-grouse through the winter.” FEIS 3.5–23–

24. 

Once abundant across much of the western United States and 

Canada, the greater sage grouse now lives in “continually declining” and 

“increasingly separate” populations. FEIS 3.5–22. Since the 1950s, the 

overall population of sage grouse has declined by somewhere between 

45% and 80%. Id. “Habitat loss and fragmentation are the primary 

cause[s] for long-term changes in [sage grouse] population abundance 

and distribution.” As a consequence, “[m]aintenance of connectivity and 

reduction of fragmentation of sagebrush habitats is key to the long-term 

welfare of all . . . sagebrush associated species.” Oregon is unique in that, 
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“[c]ompared to other states within the range of sage-grouse, [it] has large 

expanses of contiguous habitat with minimal threats of fossil fuel 

exploration or development.” “Oregon sage-grouse populations and 

sagebrush habitats likely comprise nearly 20% of the North American 

range wide distribution.” 

D. Environmental Review 

The impacts of the Project on sage grouse were by far the most 

significant concern during the environmental review process at issue 

here. In the draft environmental impact statement (“DEIS”), FEIS, and 

ROD, the BLM adopted information, guidance, and mitigation measures 

concerning the sage grouse from the Oregon Department of Fish & 

Wildlife’s Mitigation Framework and Sage Grouse Strategy documents. 

FEIS ES–19, 3.5–21, 3.5–25–26; see C.A. Hagen, Mitigation Framework 

for Sage-Grouse Habitats, Aug. 23, 2011 (“Mitigation Framework”). 

In response to the DEIS, ONDA submitted to the BLM numerous 

comments on a variety of issues, supporting the comments with scientific 

studies, wildlife management materials, and other documents. After the 

comment period ended, the BLM issued the FEIS and ROD, selecting the 

North Route transmission line as the preferred alternative to be 

implemented. The North Route line would be approximately 46 miles 

long, connecting an electric substation at the Echanis site with an 

interconnection station near Crane, Oregon. 

Of relevance here, the FEIS acknowledged the “potential conflict 

between wind energy development and greater sage-grouse winter 

foraging habitats, because the windswept ridges that keep sagebrush 

exposed during winter months could also be ideal locations for wind 

energy development.” FEIS 3.5–25. Despite this concern, no surveys were 

conducted to determine if sage grouse are present at the Echanis site 

during the winter months of November through April. Instead, the BLM 

assumed, based on surveys done at the nearby East Ridge and West 

Ridge sites, that no grouse use the Echanis site during winter. The FEIS 

stated that “no greater sage-grouse were found” at the East and West 

Ridge sites between late December and April, during the period of snow 

accumulation. It explained: 

The East Ridge and West Ridge projects are similar but 

potentially at even lower elevations [than is the Echanis 

site]. . . . Because the Echanis Project area is generally covered 

with snow earlier and later in the season because of it’s [sic] 

relatively higher elevation, it is reasonable to extrapolate winter 

use from the surveys at the East Ridge and West Ridge sites. 

Therefore, based upon these data, greater sage-grouse are 

assumed not to utilize the Echanis Project Area for winter 

habitat from the time that the vegetation is covered with snow 

until snowmelt, roughly December through April. 

FEIS 3.5–25. 
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As to connectivity concerns, the transmission lines and associated 

access and maintenance roads would physically divide sage grouse 

habitat, and the lines would provide perches for predatory raptors (such 

as hawks and eagles) and corvids (such as ravens, crows, and jays). 

Accordingly, the FEIS assumed that grouse would avoid and be displaced 

from areas near transmission lines and poles. This displacement, 

combined with possible avoidance of some areas due to noise or other 

project-related disturbances, would result in habitat fragmentation, as 

the lines transect otherwise contiguous grouse habitat. 

E. This Litigation 

After the FEIS and ROD issued, ONDA filed a complaint in the U.S. 

District Court for the District of Oregon, challenging environmental 

review of the Project under NEPA. Harney County and Columbia Energy 

Partners intervened. The parties then filed cross-motions for summary 

judgment. Ultimately, the court granted the defendants’ motions for 

summary judgment and denied ONDA’s. 

We reverse the district court’s ruling. 

II. 

ONDA asserts that the BLM’s review of the Project did not comply 

with NEPA, “our basic national charter for protection of the 

environment.” The centerpiece of environmental review under NEPA is 

the environmental impact statement (“EIS”), in which the responsible 

federal agency describes the proposed project and its impacts, 

alternatives to the project, and possible mitigation for any impacts. 

NEPA imposes procedural requirements on federal agencies undertaking 

review; it does not mandate outcomes. 

NEPA challenges are reviewed under the Administrative Procedure 

Act (“APA”). Id. Under the APA, we ask whether the agency’s action was 

“arbitrary, capricious, an abuse of discretion, or otherwise not in 

accordance with law.” 5 U.S.C. § 706(2)(A). An agency’s action can be set 

aside as arbitrary and capricious only if the agency relied on factors 

Congress did not intend it to consider, entirely failed to consider an 

important aspect of the problem, or offered an explanation that runs 

counter to the evidence before the agency or is so implausible that it could 

not be ascribed to a difference in view or the product of agency expertise. 

A. Baseline Winter Conditions 

ONDA first contends that the BLM erred in failing directly to assess 

baseline conditions at the Echanis site, instead relying on an 

extrapolation from nearby sites to conclude that there is no greater sage 

grouse winter habitat at Echanis. 

The establishment of a “baseline is not an independent legal 

requirement, but rather, a practical requirement in environmental 

analysis often employed to identify the environmental consequences of a 

proposed agency action.” An EIS must “succinctly describe the 



CHAPTER 8 CLIMATE CHANGE 733 

 

  

environment of the area(s) to be affected . . . by the alternatives under 

consideration,” 40 C.F.R. § 1502.15, and “insure that environmental 

information is available to public officials and citizens before decisions 

are made and before actions are taken,” id. § 1500.1(b) (emphases added). 

“Accurate scientific analysis . . . [is] essential to implementing NEPA.” 

Id. 

Applying these principles, several cases have found environmental 

analyses insufficient for failing to establish an environmental baseline. 

Indeed, as to another project planned for sage grouse territory, the BLM 

submitted comments to the U.S. Department of Transportation (“DOT”) 

urging DOT to assess baseline winter sage-grouse populations along a 

rail line. See N. Plains Res. Council v. Surface Transp. Bd. , 668 F.3d 

1067, 1084 (9th Cir. 2011). Specifically, with regard to DOT’s EIS, the 

BLM commented that “[w]ith the increasing importance of sage grouse, 

more discussion on sage grouse is needed, including discussion on 

wintering areas. . . . Sage grouse inventories need to be conducted at 

least two miles from any proposed disturbance.” Id. Northern Plains 

Resource Council agreed with the BLM that DOT did not adequately 

assess baseline conditions for the challenged project. Similarly, Half 

Moon Bay ruled that analysis in an EIS was inadequate because it failed 

to assess baseline underwater conditions at a site where it was proposed 

dredged materials would be dumped. Half Moon Bay Fisherman’s 

Marketing Ass’n v. Carlucci, 857 F.2d 505, 510 (9th Cir. 1988). 

Under Northern Plains Resource Council and Half Moon Bay, the 

BLM had a duty to assess, in some reasonable way, the actual baseline 

conditions at the Echanis site. Baseline conditions were particularly 

important here because impacts to sage grouse were by far the most 

significant concern during environmental review, and the unique 

features of winter habitat are essential to sage-grouse survival. Baseline 

conditions at the Echanis site thus warranted comprehensive study in 

the FEIS. 

The FEIS did not report on any observations of the Echanis site 

surveying winter sage grouse use of the area. Instead, the FEIS assumed 

that sage grouse are absent from the site during winter. FEIS 3.5–25. To 

justify this assumption, the FEIS relied on data from the East and West 

Ridge sites, located near the Echanis site but at generally lower 

elevations. Id. In doing so, the FEIS asserted that, although 36 sage 

grouse were found at the East Ridge site on December 17, 2008 and nine 

birds were found on the West Ridge site on December 11, “no greater 

sage-grouse were found later in December, or in January, February, 

March, or April, during the time that snow had accumulated.” Id. The 

FEIS then explained that its extrapolation from surveys at these sites 

was reasonable because the “potentially” lower elevation of the sites, as 

compared to the Echanis site, indicated that it is more likely that snow 

would accumulate at Echanis earlier and dissipate later in winter. It is 

less likely, the FEIS asserted, that sage grouse use the Echanis site than 
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the East and West Ridge sites in winter. A fundamental flaw infects this 

reasoning. 

Contrary to what the FEIS stated, four sage grouse were found at 

the East Ridge site—the surveyed site closer to Echanis—during 

February, indicating that some sage grouse do spend the winter there. 

The FEIS thus did not comply with the requirement to provide 

“[a]ccurate scientific analysis,” which is “essential to implementing 

NEPA,” 40 C.F.R. § 1500.1(b), or with the agency’s obligation to “insure 

the professional integrity, including scientific integrity, of the discussions 

and analyses in [EISs],” id. § 1502.24. 

Further, that some grouse were found at the East Ridge site in mid-

winter greatly undermines the validity of the BLM’s assumed absence of 

sage grouse at the Echanis site. Given that grouse do use the East Ridge 

site during the winter, the BLM’s own extrapolation method should have 

resulted in assuming the birds’ presence, not their absence. 

The record as a whole confirms the validity of this contrary 

assumption. Christian Hagen, the Oregon Department of Fish & Wildlife 

scientist who prepared the Mitigation Framework, suggested that, if 

grouse were still present at the East and West Ridge sites in December, 

the conditions were probably right to spend the entire winter there; in 

fact, as noted, grouse were present in February. Further, several sources 

on which the FEIS relied, and the FEIS itself, acknowledge that the 

wind-swept character of the Echanis site—the aspect of the site that 

makes it ideal for wind-energy generation—suggests it could be good 

winter habitat for sage grouse, despite its “potentially” higher elevation, 

as snow there may be blown off sagebrush and exposed for grouse to eat. 

And scientists and cooperating agencies recommended to the BLM either 

that actual winter surveys of sage grouse be conducted or, if not, that the 

BLM assume sage grouse were present at the Echanis site during the 

entire winter. 

In short, the FEIS’s inaccurate data concerning the closer East Ridge 

site that was surveyed rendered its assumption concerning the winter 

presence of sage grouse at the Echanis site arbitrary and capricious. 

The defendants maintain that the BLM is owed special deference 

when undertaking scientific or technical analysis within its purview, 

which it is. But deference does not excuse the BLM from ensuring the 

accuracy and scientific integrity of its analysis, a NEPA requirement. 

The defendants also posit that invalidating the BLM’s assessment of 

winter conditions at Echanis, and therefore requiring the BLM to gather 

better information, would essentially impose a procedural requirement 

not derived from NEPA. But we do not hold that habitat extrapolations 

from one site to another are impermissible. Instead, our holding is that 

any such extrapolation must be based on accurate information and 

defensible reasoning. 
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The errors in the BLM’s analysis were not harmless. The inaccurate 

information and unsupported assumption materially impeded informed 

decisionmaking and public participation. Without appropriate data 

regarding sage grouse use of the Echanis site during the winter, whether 

direct or via a supportable extrapolation, it was not possible to begin to 

assess whether sage grouse would be impacted with regard to access to 

viable sagebrush habitat in the winter months. 

In addition, had the BLM assumed the Echanis site provides winter 

sage grouse habitat, rather than that it does not, the site would be 

deemed “Category-1 Habitat” pursuant to the Sage Grouse Strategy and 

Mitigation Framework. Under that designation and the mitigation 

measures adopted in the FEIS and ROD, the Project would not go 

forward there. In that respect, the BLM’s analysis materially affected the 

outcome of environmental review. 

The defendants urge that the mitigation measures adopted in the 

FEIS cured any potential prejudice resulting from a faulty baseline 

analysis. Mitigation measures, however, while relevant to the adequacy 

of an environmental analysis, are not a panacea for inadequate data 

collection and analysis. More specifically, they do not address the 

concerns relevant to the prejudice analysis: the error’s effect on informed 

decisionmaking and public participation, and on the outcome of the 

decision. Here, with baseline conditions inadequately established, the 

public was not able to tailor its comments to address concerns regarding 

the potential winter presence of sage grouse at the Echanis site. Nor was 

the BLM’s explanation of the impacts to winter grouse habitat 

adequately informed. Having no reasonable assessment as to whether 

sage grouse are present at the Echanis site in winter, the BLM could not 

assess the Project’s impacts to them, qualitatively or quantitatively. And 

with the impacts on sage grouse not properly established, the BLM did 

not know what impacts to mitigate, or whether the mitigation proposed 

would be adequate to offset damage to wintering sage grouse. Most 

importantly, had the BLM assumed the presence of sage grouse, rather 

than their absence, the Echanis site would be deemed Category-1 

Habitat, and the mitigation measures adopted in the FEIS and ROD 

would not allow development to go forward there. 

Given the BLM’s prejudicial error, the district court’s entry of 

summary judgment in favor of the defendants must be reversed. . . . 

Protect Our Communities Foundation v. Jewell 
United States Court of Appeals for the Ninth Circuit, 2016. 

2016 U.S. App. LEXIS 10269. 

■ M. SMITH, CIRCUIT JUDGE: 

Protect Our Communities Foundation (Protect), Backcountry 

Against Dumps (Backcountry), and Donna Tisdale (collectively, 

Plaintiffs) appeal the decision of the Bureau of Land Management to 
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grant Defendant-Intervenor Tule Wind, LLC, (Tule) a right-of-way on 

federal lands in southeast San Diego County. Plaintiffs named several 

federal defendants in this action, including the Bureau of Land 

Management (BLM), the Department of the Interior, and various officials 

of those agencies (collectively, Defendants). 

The BLM’s right-of-way grant permits Tule to construct and operate 

a wind energy project, which Plaintiffs claim will harm birds in violation 

of the Migratory Bird Treaty Act (MBTA), 16 U.S.C. §§ 703–12, and the 

Bald and Golden Eagle Protection Act (Eagle Act), 16 U.S.C. §§ 668–

668d. In addition, Plaintiffs challenge the adequacy of the BLM’s 

Environmental Impact Statement (EIS) for the project, which was 

prepared pursuant to the National Environmental Policy Act (NEPA), 42 

U.S.C. §§ 4321–70h. The district court rejected Plaintiffs’ challenges and 

granted summary judgment to Defendants. We affirm. 

FACTS AND PRIOR PROCEEDINGS 

A. The Right-of-Way Grant 

The BLM, which is an agency within the Department of the Interior, 

is charged with the management of federally owned land. Among the 

BLM’s responsibilities is the determination of whether to grant rights-of-

way for the use of such lands. Plaintiffs, which are a collection of 

environmental advocacy organizations and a local resident, challenge a 

right-of-way grant by the BLM that would permit Tule to construct and 

operate a wind energy facility on 12,360 acres of land in the McCain 

Valley, 70 miles east of San Diego (the Project). 

Tule’s original right-of-way proposal envisioned the construction of 

128 wind turbines and supporting infrastructure, which could generate 

up to 200 megawatts of electricity. On December 23, 2010, the BLM 

released a lengthy draft EIS for public comment. The EIS discussed the 

environmental impacts of the Project and considered a range of 

alternative approaches. 

Ultimately, the BLM decided to grant Tule a right-of-way for the 

development of a more modest wind-energy facility, which eliminated 

thirty-three of the originally proposed turbines from the Project. 

Moreover, in order to help reduce the risk of avian collisions with turbine 

blades, the approved Project repositioned several wind turbines that 

were originally proposed to be located on top of ridgelines. As modified, 

the Project was expected to generate up to 186 megawatts of electricity, 

thereby meeting the electrical energy needs of approximately 65,000 

homes and businesses. 

On October 3, 2011, the BLM released a final EIS reflecting these 

modifications. The agency published a Record of Decision (ROD) on 

December 19, 2011, memorializing its grant of a right-of-way for the 

Project. The ROD specified that the right-of-way grant would be issued 

for a thirty-year term, with an option to renew. It further provided that 

the grant of the right-of-way was expressly conditioned on the 
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“implementation of mitigation measures and monitoring programs,” as 

well as “the issuance of all other necessary local, state, and Federal 

approvals, authorizations, and permits.” 

Included among the mitigation measures required for the Project 

was the Project-Specific Avian and Bat Protection Plan (the Protection 

Plan). Tule developed the Protection Plan in conjunction with the BLM 

and the U.S. Fish and Wildlife Service (FWS), which is the federal agency 

responsible for enforcing the MBTA and the Eagle Act. The Protection 

Plan was based on scientific literature and research studies, including 

field surveys conducted by Tule over several years in the Project area. 

Based on this information, the Protection Plan outlines a number of 

measures that would, if implemented, mitigate the impacts of the Project 

on bird and bat species. 

The Protection Plan provides for continuous monitoring and 

inspection of the Project’s environmental impacts on bird and bat species 

as part of an adaptive-management plan. The FWS endorsed the 

Protection Plan, stating that it was “appropriate in its adaptive 

management approach to avoid and minimize take of migratory birds, 

bats and eagles.” Although the FWS advised that the Protection Plan was 

not a “take permit,” it acknowledged that it could serve as the basis for a 

future permit application with the FWS. The BLM incorporated the 

Protection Plan by reference into the final EIS and conditioned its right-

of-way grant on Tule’s adherence to the mitigation measures described 

therein. 

B. Procedural History 

Plaintiffs jointly brought an action in federal district court, 

challenging the BLM’s issuance of a right-of-way grant to Tule, and 

seeking injunctive and declaratory relief under the Administrative 

Procedure Act (APA), to address Defendants’ alleged unlawful actions 

under NEPA, the MBTA, and the Eagle Act. Tule intervened as a 

defendant in the lawsuit. 

The parties filed cross-motions for summary judgment, and the 

district court granted Defendants’ motion for summary judgment on all 

claims. Specifically, the district court held that the final EIS had 

sufficiently articulated a proposed goal and need for the Project, properly 

reviewed a number of alternatives, and proposed reasonable mitigation 

measures. The district court also held that the final EIS complied with 

NEPA by taking a “hard look” at the environmental impacts of the 

Project, including impacts such as noise and electromagnetic energy or 

stray voltage, as well as effects on avian species and greenhouse-gas 

emissions. Finally, the district court concluded that the BLM was not 

responsible for ensuring that it or Tule obtain MBTA and Eagle Act 

permits from the FWS prior to issuing its right-of-way grant. 

Plaintiffs filed two separate notices of appeal from the district court’s 

judgment, with Plaintiff Protect addressing the MBTA issue, and 
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Plaintiffs Backcountry and Tisdale addressing all issues appealed. We 

consolidated these appeals from the district court’s judgment. 

STANDARD OF REVIEW 

We have jurisdiction pursuant to 28 U.S.C. § 1291. We review the 

district court’s grant of summary judgment de novo. Under the APA, we 

review agency action to determine whether it is “arbitrary, capricious, an 

abuse of discretion, or otherwise not in accordance with law.” An agency 

acts in an “arbitrary and capricious” manner when it “relie[s] on factors 

which Congress has not intended it to consider, entirely fail[s] to consider 

an important aspect of the problem, offer[s] an explanation for its 

decision that runs counter to the evidence before the agency, or is so 

implausible that it c[an]not be ascribed to a difference in view or the 

product of agency expertise.” Motor Vehicle Mfrs. Ass’n v. State Farm 

Mut. Auto. Ins. Co. (1983). In general, a court will “uphold agency 

decisions so long as the agencies have ‘considered the relevant factors 

and articulated a rational connection between the factors found and the 

choices made.’“ This deference is particularly appropriate when a court 

is reviewing “issues of fact,” “where analysis of the relevant documents 

requires a high level of technical expertise.” 

DISCUSSION 

I. The Environmental Impact Statement’s Compliance 

with NEPA 

NEPA, which provides the statutory framework for federal agencies 

reviewing the environmental effects of a proposed action, requires the 

preparation of an EIS for “major Federal actions significantly affecting 

the quality of the human environment.” The EIS must contain, among 

other things, a detailed discussion of “the environmental impact of the 

proposed action,” “adverse environmental effects which cannot be 

avoided,” “alternatives to the proposed action,” and a statement of the 

purpose and need for the action. 

NEPA outlines a series of procedural steps, but it does not impose 

any particular substantive result on an agency. Rather, compliance with 

NEPA involves the application of a “rule of reason,” which involves “a 

pragmatic judgment whether the EIS’s form, content, and preparation 

foster both informed decision-making and informed public participation.” 

Specifically, a reviewing court will take a “hard look” at the EIS to 

determine whether it “contains a reasonably thorough discussion of the 

significant aspects of the probable environmental consequences.” NEPA 

favors “coherent and comprehensive up-front environmental analysis to 

ensure . . . that the agency will not act on incomplete information, only 

to regret its decision after it is too late to correct.” 

Plaintiffs allege that Defendants failed to comply with NEPA in a 

number of respects in preparing the EIS. First, Plaintiffs maintain that 

the scope of the Project’s purpose and need statement was too narrow. 

Second, Plaintiffs argue that the EIS failed to adequately examine viable 
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alternatives, including a “distributed generation” alternative involving 

the use of rooftop solar panels. Third, Plaintiffs claim that the Project’s 

proposed mitigation strategies are too vague and speculative to satisfy 

NEPA. Finally, Plaintiffs maintain that the EIS fails to take a “hard 

look” at the environmental impact of the Project in several distinct ways. 

Specifically, they note that the EIS omits a comprehensive discussion of 

the impacts of noise on bird species and fails to conduct a survey of 

nighttime migratory birds. In addition, Plaintiffs claim that the EIS does 

not fairly address the impacts of inaudible noise, electromagnetic fields, 

and stray voltage on humans, or the proposed consequences of the project 

on global warming. We address each of these arguments in turn. 

A. Statement of Purpose and Need 

An agency tasked with preparing an EIS must prepare a statement 

that “briefly specif[ies] the underlying purpose and need to which the 

agency is responding.” 40 C.F.R. § 1502.13. This statement should inform 

the agency’s review of alternatives to the proposed action and guide its 

final selection. We accord the agency “considerable discretion to define a 

project’s purpose and need” and review such statements for 

reasonableness. However, a statement of purpose and need “will fail if it 

unreasonably narrows the agency’s consideration of alternatives so that 

the outcome is preordained.” In a context, as here, where the agency is 

tasked with deciding whether to issue a permit or license, the statement 

of purpose and need may include “private goals” alongside statutory 

policy objectives. However, it is the statutory goal that “serve[s] as a 

guide by which to determine the reasonableness of the objectives 

outlined.” 

In this case, the district court properly determined that the EIS’s 

purpose-and need-statement was adequately broad, such that the 

agency’s decision was not foreordained. The statement specified that: 

[T]he purpose and need for the proposed action is to respond 

to a [Federal Land Policy and Management Act (FLPMA)] right-

of-way application submitted by Tule Wind, LLC. . . . In 

conjunction with FLPMA, the BLM’s applicable authorities 

include the following: 

 Executive Order 13212 . . . which mandates that agencies 

act expediently and in a manner consistent with applicable 

laws to increase the production and transmission of energy 

in a safe and environmentally sound manner. 

 Section 211 of the Energy Policy Act of 2005 . . . which 

established a goal for the [DOI] to approve at least 10,000 

megawatts of nonhydropower renewable energy power on 

public lands by 2015. 

 Secretarial Order 3285A1, [which] establishes the 

development of renewable energy as a priority for the DOI 

[and] announced a policy goal of identifying and prioritizing 
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specific locations (study areas) best suited for large-scale 

production of solar energy. 

The EIS’s purpose-and-need statement reflects both the agency’s 

immediate objective, “to respond” to Tule Wind’s right-of-way request, as 

well as the broader policy goals that the agency considered in deciding 

among alternative proposals. This statement is fully consistent with the 

agency’s duty to consider federal policies in fashioning its response to a 

right-of-way application, and constitutes a reasonable formulation of 

project goals. The purpose-and-need statement also permitted the agency 

to consider a range of alternatives to Tule’s proposal, including one which 

it ultimately adopted in order to reduce the impact of the Project on the 

surrounding environment. 

Although Plaintiffs also challenge the BLM’s purported “need” for 

the action, the statement of need is adequately supported by the federal 

objectives outlined in the EIS. In particular, Section 211 of the Energy 

Policy Act of 2005 sets forth an agency goal of approving up to 10,000 

watts of renewable energy development on public lands by 2015—a time 

frame which, the agency determined, would be most readily met through 

the development of a utility-scale energy project. 

B. Project Alternatives 

Plaintiffs contend that the BLM dismissed viable alternative 

projects out of hand. Specifically, Plaintiffs challenge the BLM’s decision 

to reject a “distributed generation” alternative, which would involve the 

use of rooftop solar panels. Having found the agency’s statement of 

purpose and need to be reasonable, we also conclude that the BLM acted 

within its discretion in dismissing alternative proposals. 

First, the range of alternatives considered in the EIS was not 

impermissibly narrow, as the agency evaluated all “reasonable [and] 

feasible” alternatives in light of the ultimate purposes of the project. An 

agency need not review “remote and speculative” alternatives. Instead, 

its review is guided by a “rule of reason.” Accordingly, the EIS need only 

“briefly discuss” the reasons for eliminating an alternative not selected 

for detailed examination. 40 C.F.R. § 1502.14(a). 

Here, the agency reviewed five action alternatives to the project 

originally proposed by Tule, as well as two no-action alternatives. The 

agency also briefly considered seven project-design alternatives and 

three energy-generation alternatives, including distributed generation. 

The distributed-generation alternative involved the use of rooftop solar 

panel systems on buildings in San Diego County and the development of 

other renewable-energy systems. 

The BLM dismissed the distributed-generation alternative because 

it failed to satisfy the agency’s goals and presented a number of feasibility 

challenges. First, the distributed generation alternative did not provide 

for utility-scale energy generation on public lands, and therefore would 

have been less effective at meeting the goals articulated by the agency. 

http://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:4YF7-GRC1-NRF4-429F-00000-00&context=1000516
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Although an agency is not limited to considering alternatives within its 

jurisdiction, the agency is not required to give exhaustive consideration 

to an alternative that it appropriately deems remote and speculative. In 

this case, the private installation and use of rooftop solar systems 

presented significant feasibility issues that the agency decided to take 

into account when choosing among alternative proposals. 

Specifically, the BLM found the implementation of this alternative 

to be “speculative” given the current status of solar technology and the 

regulatory and commercial landscape. According to the BLM, the 

installation of at least 100,000 new rooftop solar units, primarily on 

private residential or commercial properties, would be required in order 

to match the energy generation from the original wind-energy proposal. 

Even if such an outcome were feasible, however, the BLM concluded that 

a project of such scale might require “extensive upgrading” of 

infrastructure and generate uncertain environmental impacts. These 

technical determinations of the agency, reflecting the application of its 

specialized expertise, merit particular deference on review. We thus find 

that the BLM reasonably concluded that the overall effectiveness of a 

distributed-generation alternative, reliant on private installation and 

technical upgrading, remained speculative in practice. Similarly, 

Plaintiffs’ final contention that the distributed-generation systems would 

present a cost-effective alternative must be weighed against the 

feasibility of the overall approach and its consistency with agency goals. 

Considered as a whole, therefore, the BLM did not act unreasonably in 

dismissing the distributed-generation alternative. 

C. Mitigation Measures 

Pursuant to NEPA, an agency must also consider appropriate 

mitigation measures that would reduce the environmental impact of the 

proposed action. As noted, our review is guided by whether the agency’s 

analysis is reasonable and offers “sufficient detail to ensure that 

environmental consequences have been fairly evaluated.” “Perfunctory 

descriptions or mere lists of mitigation measures are insufficient.” 

Rather, the agency must provide “an assessment of whether the proposed 

mitigation measures can be effective . . . [and] whether anticipated 

environmental impacts can be avoided.” Because mitigation measures 

are projections that allow an agency to alleviate “impact after 

construction,” the EIS may not use them “as a proxy for [collecting] 

baseline data” before construction that would enable the agency to “first 

understand[ ] the extent of the problem.” On the other hand, the EIS’s 

proposed mitigation measures “need not be legally enforceable, funded or 

even in final form to comply with NEPA’s procedural requirements.” 

In this case, the agency drafted a comprehensive set of mitigation 

measures relying, in part, on field studies conducted by Tule over several 

years in the proposed Project area. These studies, in combination with 

scientific research, informed the BLM’s development of a number of 

mitigation measures, including the creation of the lengthy Protection 
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Plan. The Protection Plan outlined additional methods of achieving 

environmental mitigation at each stage of the Project. The BLM 

incorporated the Protection Plan into the final EIS by reference. 

Plaintiffs claim that the mitigation measures outlined in the EIS do 

not provide “sufficient detail,” and that the EIS improperly defers the 

formulation of certain mitigation measures until post-development 

monitoring and inspection, notably through the use of an adaptive-

management plan. Yet the mitigation measures, including the 85-page 

Protection Plan, provide ample detail and adequate baseline data for the 

agency to evaluate the overall environmental impact of the Project. 

Plaintiffs merely “fly speck” the EIS rather than identify consequential 

flaws that would prevent the agency from sufficiently grasping the 

Project’s potential environmental consequences. Moreover, the EIS’s 

inclusion of an adaptive-management plan, among other mitigation 

measures, provides flexibility in responding to environmental impacts 

through a regime of continued monitoring and inspection. That an agency 

decides to incorporate an adaptive management plan as one component 

of a comprehensive set of mitigation measures does not mean that the 

agency lacked a sufficient foundation of current baseline data from which 

to evaluate the Project’s environmental effects. Rather, the use of such a 

continuous monitoring system may complement other mitigation 

measures, and help to refine and improve the implementation of those 

measures as the Project progresses. 

D. “Hard Look” at Environmental Impacts 

Plaintiffs also raise a series of four substantive challenges to the 

BLM’s investigation of the environmental impacts of the Project. [The 

court held that BLM had properly considered the effects of the project on 

birds, the environmental effects of inaudible noise, and the adverse 

health effects of electromagnetic fields and stray voltage that may be 

generated by the Project.] 

4. Greenhouse-Gas Emissions 

The EIS also takes a “hard look” at the impact of the Project on 

greenhouse-gas emissions and global warming. The EIS analyzes 

projected emissions from the Project and concludes that these emissions, 

at 646 metric tons of carbon dioxide per year, fall below the level of 

significance required for further analysis under NEPA. In addition, the 

EIS states that “the project would create a renewable source of energy, 

thereby potentially decreasing overall emissions attributable to electrical 

generation in California.” Contrary to Plaintiffs’ contention, this passing 

projection of potential emissions reductions, simply by virtue of the 

Project’s creation of a new source of renewable energy, is reasonable 

enough and does not mandate the provision of conclusive proof through 

additional evidence and analysis beyond that already provided in the 

EIS. 
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Finally, Plaintiffs contend that the BLM failed to take into account 

the emissions generated by the manufacture and transportation of 

equipment to the Project area. Instead, the BLM reasoned that these 

emissions levels were largely outside the control of Tule and that 

attempts to estimate these amounts would be overly speculative. The 

BLM was entitled to choose among various reasonable methodologies, as 

it did here, when estimating the emissions generated by the Project. 

II. Liability under the MBTA and Eagle Act 

Plaintiffs raise the novel argument that the BLM—by the mere act 

of granting Tule’s right-of-way request—is complicit in future conduct by 

Tule that might result in violations of the MBTA and the Eagle Act 

(collectively, the Acts). Plaintiffs’ theory of liability is two-fold. First, 

Plaintiffs assert that the BLM, acting in its regulatory capacity, is 

directly liable for the unlawful “take” of birds under the Acts, absent a 

permit from the FWS. Second, Plaintiffs assert that the agency’s 

regulatory authorization is “not in accordance with law” within the 

meaning of the APA, because the BLM did not condition its right-of-way 

grant on Tule securing the appropriate permits from the FWS. We 

address each of these arguments in turn. 

A. The Migratory Bird Treaty Act 

The MBTA is a criminal statute that prohibits an individual, 

entity—or, in some cases, an agency—“at any time, by any means or in 

any manner, to pursue, hunt, take, capture [or] kill . . . any migratory 

bird, . . . nest, or egg of any such bird” in the absence of a permit or other 

exemption. 16 U.S.C. § 703(a). The FWS is the federal agency tasked with 

ensuring compliance with the MBTA, including issuing permits and 

prosecuting offenders. Through the APA’s prohibition against unlawful 

agency action, a plaintiff may bring a civil suit to compel agency 

compliance with the MBTA. 

. . . Plaintiffs’ argument that the Project will inevitably result in 

migratory-bird fatalities, even if true, is unavailing because the MBTA 

does not contemplate attenuated secondary liability on agencies like the 

BLM that act in a purely regulatory capacity, and whose regulatory acts 

do not directly or proximately cause the “take” of migratory birds, within 

the meaning of 16 U.S.C. § 703(a). Here, the BLM only authorized Tule 

to construct and operate a wind energy facility on public lands, and 

therefore did not act to “take” migratory birds without a permit, within 

the meaning of the MBTA. 

Similar to the MBTA, the Eagle Act provides that, absent a permit 

or other exemption, it is unlawful to “take, possess, sell, purchase, barter, 

offer to sell, purchase or barter, transport, export or import, at any time 

or in any manner, any bald eagle, common known as the American eagle, 

or any golden eagle, alive or dead, or any part, nest, or egg thereof.” 16 

U.S.C. § 668(b). The FWS also administers the Eagle Act, including 

overseeing the issuance of permits and ensuring compliance with the 
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statute. Unlike the MBTA, the Eagle Act explicitly provides for both 

criminal and civil enforcement. 

Despite some substantive differences between the MBTA and the 

Eagle Act, the same reasoning applies to defeat the imposition of liability 

on the BLM here. Further support for this conclusion is provided by a 

FWS regulation that pertains to permits for the “incidental take” of 

eagles. 50 C.F.R. § 22.26; see Eagle Permits; Take Necessary To Protect 

Interests in Particular Localities, 74 Fed. Reg. 46,836 (Sep. 11, 2009). 

There, the FWS explained that “[p]ersons and organizations that obtain 

licenses, permits, grants, or other such services from government 

agencies are responsible for their own compliance with the Eagle Act and 

should individually seek permits.” It further explained, however, that 

“agencies must obtain permits for take that would result from agency 

actions that are implemented by the agency itself (including staff and 

contractors responsible for carrying out those actions on behalf of the 

agency).” We hold, in the narrow circumstances of this case, that the 

BLM did not, by granting Tule the referenced right-of-way, take “agency 

actions . . . implemented by the agency itself” that would directly or 

proximately result in the incidental take of eagles by it or Tule. 

As a result, a requirement that the BLM independently seek a 

permit, or confirm that grantees seek permits before issuing a right-of-

way grant, would impose an attenuated form of secondary liability on the 

BLM, an agency that is neither statutorily tasked with policing third-

party compliance with the Eagle Act nor responsible for violations that 

might be independently committed by grantees, such as Tule. 

CONCLUSION 

We hold that the BLM is not liable under NEPA, the MBTA, the 

Eagle Act, nor the APA for its regulatory decision to grant Tule a right-

of-way to develop and operate a renewable wind energy project. The 

judgment of the district court is AFFIRMED. 

——— 

QUESTIONS AND DISCUSSION 

1. Most of the best places for large renewable energy development are 

located on federal public lands. The federal Energy Policy Act of 2005 directs 

the Secretary of the Interior to approve 10,000 megawatts of electricity 

generated by renewable sources by 2015. See Energy Policy Act of 2005, Pub. 

L. No. 109–58, § 211, 119 Stat. 594, 660. The Obama Administration has 

prioritized the development of renewable energy on public lands, approving 

25 solar energy facilities, nine wind farms, and eleven geothermal plants on 

public lands since 2009. See Executive Office of the President, The 

President’s Climate Action Plan 7 (June 2013). President Obama’s June 2013 

climate change plan calls on the Department of the Interior to permit an 

additional 10 gigawatts of electricity by 2020. Id. 
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2. Like wind energy, solar energy presents its own environmental 

challenges. The presence of endangered desert tortoises was most significant 

issue affecting the nation’s largest solar energy project, the Ivanpah Solar 

Electric Generating System located in the Mojave Desert forty miles 

southwest of Las Vegas just across the California border. The project 

displaced 49 tortoises during the first third of its construction, more than the 

38 tortoises which FWS had estimated that the entire project would affect. 

FWS then prepared a revised biological opinion that listed a number of 

protective measures that the developer must follow to avoid harming 

tortoises, including removing trash and road-kill to avoid attracting ravens, 

installing extensive perimeter fencing to keep tortoises away from the 

project’s operations, and acquiring up to 3,582 acres of land to compensate 

for the lost tortoise habitat. See U.S. Fish & Wildlife Serv., U.S. Dep’t of the 

Interior, Biological Opinion on BrightSource Energy’s Ivanpah Solar Electric 

Generating System Project (2011). Nonetheless, Western Watershed’s local 

director contended that “[n]o project can be considered clean or green when 

it involves destruction of habitat for a species listed under Endangered 

Species Act on this scale.” Western Watershed Project Files Suit to Stop 

Ivanpah CSP Project, SOLARSERVER. (Jan. 23, 2011). 

Western Watersheds also alleged that BLM’s approval of the Ivanpah 

project violated the Federal Land Management Policy Act (FLPMA). Enacted 

in 1976, FLPMA governs the use of what used to be called the “public 

domain,” which are the federal public lands that were not otherwise disposed 

or designated as national parks, national forests, or otherwise reserved. 

BLM is responsible for managing those lands according to FLPMA. But 

Western Watersheds complained that BLM violated FLMPA regulations 

requiring reliance on multiple use and sustainable yield principles, use of a 

systematic interdisciplinary approach, and the weighing of “ ‘long-term 

benefits to the public against short-term benefits.’ ” The district court 

rejected all of those claims, too, in a later decision. See Western Watersheds 

Project v. Salazar, No. CV 11–00492, 2012 U.S. Dist. LEXIS 169097 (C.D. 

Cal. Nov. 5, 2012). 

The district court rejected the plaintiff’s motion for a preliminary 

injunction of the Ivanpah project after balancing the factors stated in Winter 

v. Natural Resource Defense Council, Inc., 555 U.S. 7, 23 (2008). On appeal, 

the Ninth Circuit affirmed: 

The district court did not abuse its discretion in its application 

of the Winter factors. In particular, the court properly analyzed the 

balance of equities and the public interest, and did not abuse its 

discretion in finding that these factors weighed against issuing a 

preliminary injunction. In balancing the equities, the district court 

properly weighed the environmental harm posed by the Ivanpah 

Solar Electric Generating System (“ISEGS”) project against the 

possible damage to project funding, jobs, and the state and national 

renewable energy goals that would result from an injunction 

halting project construction, and concluded that the balance 

favored Appellees. The District Court also properly exercised its 

discretion in weighing Appellant’s delay in seeking a preliminary 
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injunction until after construction began, was temporarily halted, 

and begun anew, and some $712 million had been expended among 

the equitable factors. While Appellant maintains that it lacked 

facts supporting a preliminary injunction motion until the Bureau 

of Land Management (“BLM”) revealed the greater tortoise impacts 

on April 19, 2011, many of Appellant’s objections to the Final 

Environmental Impact Statement have nothing to do with BLM’s 

disclosure of a greater-than-expected desert tortoise population. 

The district court also did not abuse its discretion in analyzing 

the public interests at stake. It properly concluded that Appellant’s 

contention that rooftop solar panels were a preferable source of 

renewable energy amounted to a policy dispute and could not 

support a finding that an injunction was in the public interest. The 

district court properly took into account the federal government’s 

stated goal of increasing the supply of renewable energy and 

addressing the threat posed by climate change, as well as 

California’s argument that the ISEGS project is critical to the 

state’s goal of reducing fossil fuel use, thereby reducing pollution 

and improving health and energy security in the state. Appellant 

has pointed to no clear factual error or mistake of law in the district 

court’s analysis of the public interest factors. Accordingly, we 

affirm the denial of Appellant’s preliminary injunction motion. 

Western Watersheds v. Salazar, 692 F.3d 921 (9th Cir. 2012). How should 

Congress—which is not subject to the judicial test for injunctive relief—

balance the benefits and harms of renewable energy projects such as 

Ivanpah? Should it exempt renewable energy projects from environmental 

regulations? Or should environmental regulations be enforced just as 

stringently against renewable energy projects as, for example, fossil fuel 

projects? See generally John Copeland Nagle, Green Harms of Green Projects, 

27 N.D. J. L. ETHICS & PUB. POL’Y 59 (2013) (analyzing the different 

approaches to applying environmental law to renewable energy projects). 

——— 

G. INTERNATIONAL LEGAL RESPONSES 

Climate change is a global problem, so it is not surprising that the 

international community sought to address to climate change ever since 

it was recognized as a problem. Those international efforts have yielded 

significant progress, but it is now uncertain how much more the existing 

approach will be able to accomplish. As in the United States, the diverse 

ways in which climate change will affect different actors complicates the 

effort to reach a comprehensive agreement. 

Concern about climate change and calls for international action 

began in the 1970s and continued throughout the 1980s. Following the 

model of the ozone treaties, in 1990 the United Nations authorized an 

Intergovernmental Negotiating Committee on Climate to begin 

discussions of a global treaty. These negotiations culminated in the 1992 
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Framework Convention on Climate Change (“the Climate Change 

Convention”) signed at the Earth Summit in Rio de Janeiro. 31 I.L.M. 

849 (1992). The Climate Change Convention established a general 

framework, but delineated few specific or substantive obligations to curb 

climate change. While in many ways disappointing to environmentalists, 

the Convention was nonetheless a positive step in the control of 

greenhouse gases. Central to the Convention is the objective found in 

Article 2, requiring that Parties achieve “stabilization of greenhouse gas 

concentrations in the atmosphere at a level that would prevent 

dangerous anthropogenic interference with the climate system.” The 

Conference of the Parties is charged with periodically evaluating 

implementation of the Convention to ensure that commitments are 

adequate to meet this overall objective. It was just such an evaluation 

that would ultimately lead to the recognition that binding targets were 

necessary in the Kyoto Protocol in 1997. 

The most significant provisions of the Climate Change Convention 

addressed the specific commitments of the Parties. The Parties are 

essentially divided into three categories: all Parties; “Annex I,” which 

includes all industrialized country Parties; and “Annex II,” which 

includes all industrialized country Parties except those from the former 

Soviet bloc in a process of economic transition. In order to create a 

credible baseline, information and data collecting requirements are 

imposed on all Parties. Annex I countries are subjected to additional 

requirements, including most notably the obligation to “adopt national 

polices and take corresponding measures on the mitigation of climate 

change, by limiting anthropogenic emissions of greenhouse gases and 

protecting and enhancing greenhouse gas sinks and reservoirs.” This 

requirement to adopt a national policy was not tied legally to any specific 

target, but Article 4(2)(b) requires the developed countries to provide 

detailed information on their policies as well as on their emissions “with 

the aim of returning individually or jointly to their 1990 levels. . . .” 

Environmentalists argued that these provisions reflected a commitment, 

albeit a non-binding one, by developed countries to stabilize their 

emissions at 1990 levels by the year 2000. No developed countries met 

this commitment. 

In December 1997, the Parties responded negotiating the Kyoto 

Protocol to the Climate Change Convention, which established binding 

reduction targets for the United States and other developed countries. 37 

I.L.M. 22 (1998). The core of the Kyoto Protocol was targets and 

timetables, or “quantified emissions limitation and reduction objectives” 

(QELROs), for industrialized (Annex I) Parties to reduce their net 

emissions of greenhouse gases. Most European countries agreed to lower 

their emission 8% below 1990 levels, while the United States agreed to a 

7% reduction. Countries in economic transition were allowed to select a 

baseline year other than 1990, and several countries did so. In addition, 

all countries had the option of choosing 1995 as the baseline year for 
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three relatively minor but potent greenhouse gases (hydrofluorocarbons, 

perfluorocarbons, and sulphur hexafluoride). All of the reduction targets 

must be met over a five-year commitment period—from 2008 to 2012—

which is to be followed by subsequent commitment periods and 

presumably stricter emission targets. The issue of emission targets for 

developing countries was hotly contested during negotiations. Based on 

the reasoning that developed countries have been responsible for the 

lion’s share of emissions to date and are better able to pay for reductions, 

the Kyoto Protocol does not address emission reductions for developing 

countries. Indeed a proposal that would have established procedures for 

developing countries to take on voluntary commitments for emission 

limits was not adopted. 

The United States, however, never approved the Kyoto Protocol. 

While it was being negotiated, the Senate voted 97–0 vote in favor of a 

resolution advising the Clinton Administration not to agree to an 

international climate change agreement that failed to limit the emissions 

from developing countries or that “would result in serious harm to the 

economy of the United States.” S. Res. 98, 105th Cong., 1st Sess. § 1 

(1997). Despite voicing support during the 2000 presidential campaign 

for regulating GHGs, shortly after taking office President Bush declared 

that the Kyoto Protocol was unacceptable and would not be submitted to 

the Senate for ratification. President Obama vowed to reengage with 

international efforts to combat climate change, but he never submitted 

the Kyoto Protocol to the Senate either. 

For several years, the UNFCCC’s annual meeting in December 2009, 

to be held in Copenhagen, was targeted as the time at which a new 

agreement to replace the Kyoto Protocol would be approved. But things 

did not go as planned at “Hopenhagen.” The tiny Pacific island nation of 

Tuvalu—whose very presence on the Earth is threatened by rising seas 

associated with climate change—insisted that developed countries 

should commit to a greater reduction in greenhouse gas emissions and a 

greater amount of adaptation funding for developing nations. Chinese 

premier Wen Jiabao told the delegates that “[t]he principle of ‘common 

but differentiated responsibilities’ represents the core and bedrock of 

international cooperation on climate change and it must never be 

compromised. . . . Developed countries, which are already leading an 

affluent life, still maintain a level of per capita emissions that is far 

higher than that of developing countries, and most of their emissions are 

attributed to consumption.” The United States and Australia had both 

hoped to approve domestic climate change legislation before the 

Copenhagen meeting, both neither delivered. Copenhagen was widely 

regarded as a failure, with only a face-saving statement negotiated by 

President Obama preventing a complete collapse. 

http://www.westlaw.com/find/default.wl?cite=S.+Res.+98&ft=Y&db=0101843&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=Y&vr=2.0&HistoryType=C
http://www.westlaw.com/find/default.wl?ft=L&docname=16USCAS1&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000546&wbtoolsId=16USCAS1&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=16USCAS1&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000546&wbtoolsId=16USCAS1&HistoryType=F
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Adoption of the Paris Agreement 
United Nations Framework Convention on Climate Change, 

Conference of the Parties, 2015. 

https://unfccc.int/resource/docs/2015/cop21/eng/l09.pdf 

The Conference of the Parties, 

Recalling [various previous decisions and Articles 2, 3 and 4 of the 

Convention,] 

Welcoming the adoption of United Nations General Assembly 

resolution A/RES/70/1, “Transforming our world: the 2030 Agenda for 

Sustainable Development”, in local communities, migrants, children, 

persons with disabilities and people in vulnerable situations and the 

right to development, as well as gender equality, empowerment of women 

and intergenerational equity, 

Recognizing that climate change represents an urgent and 

potentially irreversible threat to human societies and the planet and thus 

requires the widest possible cooperation by all countries, and their 

participation in an effective and appropriate international response, with 

a view to accelerating the reduction of global greenhouse gas emissions, 

Also recognizing that deep reductions in global emissions will be 

required in order to achieve the ultimate objective of the Convention and 

emphasizing the need for urgency in addressing climate change, 

Acknowledging that climate change is a common concern of 

humankind, Parties should, when taking action to address climate 

change, respect, promote and consider their respective obligations on 

human rights, the right to health, the rights of indigenous peoples, local 

communities, migrants, children, persons with disabilities and people in 

vulnerable situations and the right to development, as well as gender 

equality, empowerment of women and intergenerational equity, 

Also acknowledging the specific needs and concerns of developing 

country Parties arising from the impact of the implementation of 

response measures. . . . , 

Emphasizing with serious concern the urgent need to address the 

significant gap between the aggregate effect of Parties’ mitigation 

pledges in terms of global annual emissions of greenhouse gases by 2020 

and aggregate emission pathways consistent with holding the increase in 

the global average temperature to well below 2 °C above preindustrial 

levels and pursuing efforts to limit the temperature increase to 1.5 °C, 

Also emphasizing that enhanced pre‐2020 ambition can lay a solid 

foundation for enhanced post‐2020 ambition, 

Stressing the urgency of accelerating the implementation of the 

Convention and its Kyoto Protocol in order to enhance pre-2020 ambition, 

Recognizing the urgent need to enhance the provision of finance, 

technology and capacity-building support by developed country Parties, 

https://unfccc.int/resource/docs/2015/cop21/eng/l09.pdf
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in a predictable manner, to enable enhanced pre-2020 action by 

developing country Parties, 

Emphasizing the enduring benefits of ambitious and early action, 

including major reductions in the cost of future mitigation and 

adaptation efforts, 

Acknowledging the need to promote universal access to sustainable 

energy in developing countries, in particular in Africa, through the 

enhanced deployment of renewable energy, 

Agreeing to uphold and promote regional and international 

cooperation in order to mobilize stronger and more ambitious climate 

action by all Parties and non-Party stakeholders, including civil society, 

the private sector, financial institutions, cities and other subnational 

authorities, local communities and indigenous peoples, 

I. ADOPTION 

1. Decides to adopt the Paris Agreement under the United Nations 

Framework Convention on Climate Change (hereinafter referred to as 

“the Agreement”). . . . 

II. INTENDED NATIONALLY DETERMINED CONTRI-

BUTIONS 

12. Welcomes the intended nationally determined contributions 

that have been communicated by Parties. . . . , 

13. Reiterates its invitation to all Parties that have not yet done so 

to communicate to the secretariat their intended nationally determined 

contributions towards achieving the objective of the Convention as set 

out in its Article 2 as soon as possible and well in advance of the twenty-

second session of the Conference of the Parties (November 2016) and in 

a manner that facilitates the clarity, transparency and understanding of 

the intended nationally determined contributions; 

14. Requests the secretariat to continue to publish the intended 

nationally determined contributions communicated by Parties on the 

UNFCCC website; 

15. Reiterates its call to developed country Parties, the operating 

entities of the Financial Mechanism and any other organizations in a 

position to do so to provide support for the preparation and 

communication of the intended nationally determined contributions of 

Parties that may need such support; 

16. Takes note of the synthesis report on the aggregate effect of 

intended nationally determined contributions communicated by Parties 

by 1 October 2015, contained in document FCCC/CP/2015/7; 

17. Notes with concern that the estimated aggregate greenhouse gas 

emission levels in 2025 and 2030 resulting from the intended nationally 

determined contributions do not fall within least-cost 2 ºC scenarios but 

rather lead to a projected level of 55 gigatonnes in 2030, and also notes 
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that much greater emission reduction efforts will be required than those 

associated with the intended nationally determined contributions in 

order to hold the increase in the global average temperature to below 2 

ºC above pre-industrial levels by reducing emissions to 40 gigatonnes or 

to 1.5 ºC above pre-industrial levels by reducing to a level to be identified 

in the special report referred to in paragraph 21 below; 

18. Also notes, in this context, the adaptation needs expressed by 

many developing country Parties in their intended nationally determined 

contributions; 

19. Requests the secretariat to update the synthesis report referred 

to in paragraph 16 above so as to cover all the information in the intended 

nationally determined contributions communicated by Parties pursuant 

to decision 1/CP.20 by 4 April 2016 and to make it available by 2 May 

2016; 

20. Decides to convene a facilitative dialogue among Parties in 2018 

to take stock of the collective efforts of Parties in relation to progress 

towards the long-term goal referred to in Article 4, paragraph 1, of the 

Agreement and to inform the preparation of nationally determined 

contributions pursuant to Article 4, paragraph 8, of the Agreement; 

21. Invites the Intergovernmental Panel on Climate Change to 

provide a special report in 2018 on the impacts of global warming of 1.5 

ºC above pre-industrial levels and related global greenhouse gas emission 

pathways; 

——— 

QUESTIONS AND DISCUSSION 

1. The Paris Agreement relies on “intended nationally determined 
contributions” to achieve the necessary reduction in greenhouse gas 
emissions. In other words, each country gets to decide how much—and 
how—to reduce its emissions. The Kyoto Protocol, by contrast, prescribed 
the emissions reductions that must be achieved by the parties to the 
Convention, with different requirements for developed and developing 
countries. Why did the parties adopt a new approach in Paris? Will it 
work? 

2. China believes that fairness requires that it be allowed to develop 

without bearing the costs that would result from greenhouse gas regulations. 

Many in the United States believe that fairness requires that all emitters be 

treated equally. Who is right? See generally John Copeland Nagle, How Much 

Should China Pollute?, 12 VT. J. ENVTL. L. 591 (2011) (analyzing the 

equitable arguments regarding China’s emissions). 

3. China has pursued a number of efforts to reduce its greenhouse gas 

emissions despite the absence of any regulatory strictures imposed by the 

Kyoto Protocol. Other nations have acted even more aggressively. The 

European Union boasts that it “leads the way” by agreeing “to cut its own 

greenhouse gas emissions by at least 20% by 2020 regardless of what other 

http://www.westlaw.com/find/default.wl?ft=Y&db=0176244&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=0365509465&fn=_top&findtype=Y&vr=2.0&wbtoolsId=0365509465&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0176244&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=0365509465&fn=_top&findtype=Y&vr=2.0&wbtoolsId=0365509465&HistoryType=F
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countries do.” European Union, Combating Climate Change: The EU Leads 

the Way 5 (2009). The EU has adopted a cap-and-trade system to achieve 

that goal, and it has been active in subsidizing clean energy and other 

programs in China and other developing countries pursuant to the CDM. 

4. As described by the UNFCCC, the other essential elements of the Paris 

Agreement (besides those excerpted above) include 

 Sinks and reservoirs (Art. 5)—The Paris Agreement also 

encourages Parties to conserve and enhance, as appropriate, 

sinks and reservoirs of greenhouse gases as referred to in 

Article 4, paragraph 1(d) of the Convention, including forests. 

 Market and non-markets (Art. 6)—The Paris Agreement 

establishes a mechanism to contribute to the mitigation of 

greenhouse gas emissions and support sustainable 

development, as well as defining a framework for non-market 

approaches to sustainable development. 

 Adaptation (Art. 7)—The Paris Agreement establishes a global 

goal to significantly strengthen national adaptation efforts—

enhancing adaptive capacity, strengthening resilience and 

reduction of vulnerability to climate change—through support 

and international cooperation. It also recognizes that 

adaptation is a global challenge faced by all. All Parties should 

submit and update periodically an adaptation communication 

on their priorities, implementation and support needs, plans 

and actions. Developing country Parties will receive enhanced 

support for adaptation actions. 

 Loss and damage (Art. 8)—The Paris Agreement significantly 

enhances the Warsaw International Mechanism on Loss and 

Damage, which will develop approaches to help vulnerable 

countries cope with the adverse effects of climate change, 

including extreme weather events and slow-onset events such 

as sea-level rise. The Agreement now provides a framework for 

Parties to enhance understanding, action and support with 

regard to loss and damage. 

 Support (Arts. 9, 10 and 11)—The Paris Agreement reaffirms 

the obligations of developed countries to support the efforts of 

developing country Parties to build clean, climate-resilient 

futures, while for the first time encouraging voluntary 

contributions by other Parties. Provision of resources should 

also aim to achieve a balance between adaptation and 

mitigation. In addition to reporting on finance already 

provided, developed country Parties commit to submit 

indicative information on future support every two years, 

including projected levels of public finance. The agreement 

also provides that the Financial Mechanism of the Convention, 

including the Green Climate Fund (GCF), shall serve the 

Agreement. International cooperation on climate-safe 

technology development and transfer and building capacity in 
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the developing world are also strengthened: a technology 

framework is established under the agreement and capacity 

building activities will be enhanced through, inter alia, 

enhanced support for capacity building actions in developing 

country Parties and appropriate institutional arrangements. 

 Transparency (Art. 13)—The Paris Agreement relies on a 

robust transparency and accounting system to provide clarity 

on action and support by Parties, with flexibility for their 

differing capabilities. In addition to reporting information on 

mitigation, adaptation and support, the agreement requires 

that the information submitted by each Party undergoes 

international review. The Agreement also includes a 

mechanism that will facilitate implementation and promote 

compliance in a non-adversarial and non-punitive manner, 

and will report annually to the COP. 

 Global Stocktake (Art. 14)—A “global stocktake”, to take place 

in 2023 and every 5 years thereafter, will assess collective 

progress toward meeting the purpose of the Agreement in a 

comprehensive and facilitative manner. Its outcomes will 

inform Parties in updating and enhancing their actions and 

support and enhancing international cooperation. 

 


